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John Clark argues that International Representative Dean Eason’s decision to 

withdraw his discharge grievance was discriminatory and lacked a rational basis. 
 

FACTS 
 

John Travis Clark had a seniority date of June 6, 1997, at Volvo Trucks’ New 
River Valley Plant in Dublin, Virginia, in a bargaining unit represented by UAW 
Local 2069. On April 19, 2004, Clark’s mother contacted the Local 2069 Employee 
Assistance Program (EAP) Representative, Mike Ingo, and reported that Clark had 
been incarcerated.  She asked what they should do to protect his job. Representative 
Ingo stated that he told Mrs. Clark that she should tell her son to call into security and 
report to them that he would not be available for work.1 

 
Volvo’s Call-In Log for April 19, 2004, shows that John T. Clark called in at 

12:23 p.m. and reported to Supervisor Larry Roope that he would not be in because of 

                                                 
1 Record, p. 20. 
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personal business.2  On April 26, 2004, Volvo sent Clark a letter advising him that his 
seniority had been broken pursuant to Paragraph 11.0 (f), of the collective bargaining 
agreement because he had been absent for over five consecutive days without a 
reasonable excuse. 

 
Local 2069 filed Grievance NRV04-086 protesting Clark’s discharge on May 3, 

2004.  The grievance charges that Clark’s termination violated the Company’s promise, 
stated in Paragraph 1.0 of the collective bargaining agreement, to treat employees fairly 
and equally in applying the terms of policies and procedures.3  The grievance states that 
other employees in similar situations had been treated differently.4 

 
Representatives of Management and the Local Union met to discuss Clark’s 

grievance at the third step on May 12, 2004.  At this meeting, the Local argued that 
Volvo had frequently allowed employees a leave of absence when they were 
incarcerated.  Notes from the meeting indicate that the Union cited the case of Cody 
Arnold as an example of this policy.5  Notes from a fourth step meeting indicate that the 
Company’s Representative responded to this argument that Clark had not requested a 
leave of absence.  The Representative stated that the Company did not know that Clark 
had been incarcerated until after his seniority had been terminated.  The fourth step 
notes indicate that the Union argued that the Company knew that Clark had a drug 
problem and that his Supervisor should have referred him for treatment.  The Company 
responded that this was not a reasonable excuse and that Clark should have contacted 
the Company and tried to work it out.6 

 
Management denied Clark’s grievance at the third and fourth steps.  International 

Representative Dean Eason decided to withdraw the grievance in June 2004, but the 
Local Union asked him to reconsider this decision.  A Representative of Local 2069 
wrote to Eason that Volvo had allowed an employee to take a leave of absence in an 
identical situation.  The Local stated that Clark had some attendance problems, but that 
was the only discipline on his record.  In addition, the Local pointed out that Clark had 
immediately entered a rehabilitation program following his release from jail, and that he 
was doing well according to the treatment center.  The Local also pointed out that 
Clark’s father had been a loyal and dedicated Union member at the Dublin plant for 
almost thirty years.  The letter from the Local Representative to Representative Eason 
concluded: 

 

                                                 
2 Record, p. 1. 
3 Record, p. 42 
4 Record, p. 3. 
5 Record, p. 6. 
6 Record, pp. 7-8. 
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“I realize that the cards are stacked against us, but any 
reinstatement to save his job is appreciated even if it 
included severe stipulations.”7  

  
Eason withdrew the grievance and notified Clark of his decision on August 12. Clark 
appealed to the International Executive Board (IEB) on August 19. 
 

In support of his appeal, Clark argued that employees at Volvo are entitled to one 
leave of absence per calendar year.  He stated that it was unfair for Volvo to grant a 
leave to some employees and not to others in similar circumstances.8  Clark stated that 
he did request a leave of absence based on the advice of EAP representative Mike 
Ingo.  He pointed out that he had successfully completed his rehabilitation program at 
his own expense.  In addition, Clark argued that he did not believe that Representative 
Eason understood how similar cases had been treated by Volvo management.  He 
explained: 

 
“…I don’t think Mr. Eason knows [of] all the cases above 
happened and how others were treated; so in saying this I 
don’t think I was treated fairly or represented fairly by our 
UAW Rep. Mr. Eason with all due respect.  I think he should 
go deeper into all of the past practices of our company 
doings and he will get the answers he needs to hear; also 
Mr. Eason should ask about the case of Richard Areheart 
[case] versus Volvo. This is a man they bend over 
backwards for a number of times to get him straightened out 
from alcohol and whatever else.  They sent him to Florida for 
treatments.  Also Robert Doss; ask about his case versus 
Volvo.  He was also sent to Florida for help to get 
straightened out. …”9 

 
In response to Clark’s appeal, Representative Eason stated that he tried to 

convince the Company to give Clark another chance, but that the Company refused 
based on Clark’s attendance record.  Eason noted that Clark had not requested a leave 
of absence until after he had broken his seniority.  Eason pointed out that the other 
employee, Cody Arnold, who had been granted a leave of absence, had requested the 
leave prior to being incarcerated.  Eason stated that Arnold returned to work at the 
expiration of his leave.  Eason acknowledged that there may have been instances of 
employees receiving EAP assistance, but that such information was confidential.  Eason 
concluded that the evidence did not support the Local Union’s argument that Clark was 

                                                 
7 Record, p. 14. 
8 Record, pp. 17-18. 
9 Record, pp. 22-23. 
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not treated fairly or equally.  He stated that he withdrew the grievance due to lack of 
merit.10 

 
The collective bargaining agreement between Volvo and the UAW establishes an 

attendance policy describing how absenteeism will be handled.  The policy defines 
absenteeism as being absent from work on any scheduled workday.11  For each 
instance of absenteeism the employee is assessed one point.  Corrective discipline is 
administered based on the number of points accumulated as follows: 

 
“Three (3) points within a 12 month period Joint Counseling 
Four (4) points within a 12 month period  Verbal Warning 
Six (6) points within a 12 month period Written Reprimand 
Eight (8) points within a 12 month period   One Week D.L.O. 
Nine (9) points within a 12 month period   Two Week D.L.O. 
Ten (10) points within a 12 month period   Discharge Letter 
Eleven (11) points within a 12 month period  Discharge.”12 

 
Clark’s disciplinary record shows that he received a one-week disciplinary leave 

on March 30, 2004, for accumulating eight points within a twelve month period.13  Clark 
was charged with no call-in on April 19, and his record states that this gave him ten 
points in a twelve month period, so that a discharge letter would be sent.14  The 
absences on April 20 through April 28 all indicate eleven points in a twelve month period 
and that the penalty of discharge would apply.15 

 
The President’s staff determined that a hearing was unnecessary on Clark’s 

appeal and prepared a report on the appeal for the IEB on behalf of President 
Gettelfinger based on information provided by Clark and UAW Region 8.  Staff 
concluded that Representative Eason’s decision to withdraw Clark’s grievance was not 
irrational.  It pointed out that in order to prevail at arbitration, the Union would have to 
prove that the Company violated the contract.  Staff stated that the record established 

                                                 
10 Record, pp. 25-26. 
11 Paragraph 1 of the NRV Plant Attendance Policy states as follows: 

“Absenteeism is defined as being absent from work on any scheduled workday.  If an 
employee is going to be absent, the employee must call in their (sic) absence to Plant 
Security, except in cases of a scheduled vacation or pre-approved personal leave of 
absence.  An employee who is absent without calling in thirty (30) minutes or more prior 
to the start of his shift will be charged an occurrence for failure to call in that absence.” 
(Record, pp. 51-52) 

12 Record, p. 52. 
13 Record, p. 41. 
14 The absence on April 19, 2004, has the notation $BOOK$ under the Login ID. In a communication 
addressed to Presidential Administrative Assistant Charlotte Rossi, Representative Eason explained that 
$BOOK$ means that there was no call-in from the employee. (Record, p. 28) 
15 Record, p. 41. 
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that Clark had never provided the Company with any reasonable excuse for his 
absence during the period from April 19, 2004, through April 26, 2004.16 

 
Staff denied Clark’s appeal and the IEB adopted its report.  Clark was notified of 

the IEB’s decision on February 28, 2005.  He has now appealed that decision to the 
Public Review Board (PRB). 

 
ARGUMENT 

 
A. John Travis Clark: 

I was terminated for not calling in my absence to Volvo security, although I did 
call it in.  I asked for a leave of absence, but that fact has fallen through the cracks of 
the floor.  We sent copies of these requests and still have been denied due process.  
The EAP Representative Mike Ingo and the Local 2069 Representatives still cannot 
believe that my job has not been reinstated based on the facts of this case.  We feel 
strongly that I was discriminated against because all other similar cases have been 
treated differently.  

 
B.  International Union: 

Although Clark called plant security on April 19, 2004, he did not provide a 
reasonable excuse for his absence.  Incarceration simply is not an excusable absence.   
No personal leave was granted, so each day of absence was marked as AWOL.  Each 
day AWOL triggers 2 points, one for the absence and one for not calling.  Therefore, 
Clark was subject to being discharged under the plant’s attendance policy as well as the 
5-day quit language.  

 
The only way that Clark could have protected his job was by obtaining a personal 

leave of absence.  Such leave is in the discretion of Management, however.  Being in 
jail is not a case in which an employee has any right to a personal leave, in contrast to 
leave due to illness, or leave permitted under the Family and Medical Leave Act 
(FMLA).  The employee mentioned by the Union as having obtained a leave under 
similar circumstances had obtained the leave prior to being incarcerated.  The reason 
Volvo granted Arnold leave does not matter.  The fact is that Arnold’s absences were 
pre-excused by the personal leave.  Clark’s were not.  The UAW withdrew the grievance 
because it lacked merit. 

 
DISCUSSION 

 
There is no dispute that Clark did not report to work at Volvo during the period 

from April 19 until his seniority was broken on April 26, 2004.  Although he called in his 
absence on April 19, he was not granted a leave of absence at that time.  Furthermore, 

                                                 
16 Record, p. 62. 
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he could not provide the employer with a reasonable excuse for his absence.  We have 
consistently held that incarceration, unless shown that it was unwarranted, does not 
constitute a reasonable excuse for failing to report to work.17  Therefore, Clark was 
subject to discharge under the terms of the collective bargaining agreement between 
Volvo and the UAW as a result of being absent for five days without a reasonable 
excuse.  In addition, Clark was subject to discharge under the terms of the attendance 
policy established by the collective bargaining agreement, as a result of having 
accumulated eleven points within a twelve-month period. 

 
It is also clear from the record that Clark’s Local Representatives made every 

effort to convince the Company to give him another chance.  The Local raised the issue 
of disparate treatment by pointing to the case of Cody Arnold.  The case of Cody Arnold 
is clearly distinguishable from Clark’s situation, however, because Arnold had obtained 
a leave of absence prior to being incarcerated.  The decision to grant personal leaves of 
absence is clearly discretionary on the part of the Company under the terms of the 
collective bargaining agreement.18 There was no contractual basis, therefore, upon 
which the Local Union could challenge the Company’s decision not to grant Clark leave. 

 
Our jurisdiction to review decisions regarding the handling of grievances is 

limited to claims that the decision was improperly motivated or lacking a rational basis.19  
Clark’s argument about his efforts to overcome his drug addition might have been 
effective to persuade the Company to be lenient in its application of the contract to his 
situation, but when this approach failed, it did not provide the Union with a means to 
insist on his reinstatement.   The fact that leave was granted to another employee under 
different circumstances would not constitute discrimination or unequal treatment in 
violation of the collective bargaining agreement.  When a grievance is taken to 
arbitration, the arbitrator must apply the agreement as it is written.  Under the language 
of its collective bargaining agreement with the UAW, Volvo was authorized to break 
Clark’s seniority after he was absent for five days without a reasonable excuse.  As 
there was no violation of the collective bargaining agreement, Representative Eason’s 
decision to withdraw Clark’s grievance cannot be said to have lacked a rational basis.   

 
The decision of the IEB is affirmed. 

                                                 
17 Ulmer v. Local 635, UAW, 5 PRB 239 (1986); Green v. Region 1D, UAW, 5 PRB 167 (1986); Hunter v. 
Local 218, UAW, PRB Case No. 1275 (1999); Duff v. Region 8, UAW, 6 PRB 533 (1992); Samuel v. 
International union, UAW, PRB Case No. 1395 (2002) 
18 Personal leaves of absence are described in Paragraph 21.5 of the collective bargaining agreement.  
That Paragraph states, in pertinent part: 

“Personal Leave of Absence, without pay, may be granted for periods up to thirty (30) 
days to a seniority employee on approval of the Company when the services of the 
employee are not required and there are employees in the Plant capable of doing his 
work, …” (Record, p. 49) 

19 UAW Constitution, Article 33, §4(i). 


