
THE PUBLIC REVIEW BOARD 
INTERNATIONAL UNION, UAW 

 
 
APPEAL OF: 
 
KARIN J. AVERY, et al., MEMBERS,  
LOCAL UNION 167, UAW 
(Wyoming, Michigan), 

Appellants, 
 

-vs- CASE NO. 1522 
 

NATIONAL GM DEPARTMENT, UAW 
REGION 1D 
(THE UNITED AUTOMOBILE, AEROSPACE 
AND AGRICULTURAL IMPLEMENT  
WORKERS OF AMERICA), 

Appellee. 
 / 
 

DECISION 
(Issued February 16, 2006) 

 
PANEL SITTING: Prof. Theodore J. St. Antoine, Chairperson, 

Prof. Benjamin Aaron, Prof. Janice R. Bellace, 
Prof. James E. Jones, Jr., Prof. Maria L. 
Ontiveros, and Prof. Paul C. Weiler. 

 
APPEARANCES: Karin J. Avery, Tamara Baker, James V. 

Edwards, Brad K. Otto, Martin T. Ringelberg, 
Tom Sundstrom, Stephen F. Welch, and John 
M. Lichtenberg, Esq. on behalf of appellants; 
David A. Curson, Eunice Stokes-Wilson, Jerry 
Clifton and Dave Koscinski on behalf of the 
International Union, UAW; and Larry Kuk on 
behalf of Local Union 167, UAW. 

 
Appellants argue that the decision by International Representative Jerry Clifton to 

withdraw their grievance charging Delphi Management with deliberately misrepresenting 
the terms of its offer of employment lacked a rational basis.  

 
FACTS 

 
The appellants are a group of 49 members of UAW Amalgamated Local 167 who 

were hired by Delphi Corporation’s Energy and Chassis facility in Grand Rapids, 
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Michigan, during the months of September, October and November 2003.1  All of the 
appellants were originally employed by AC Rochester Division of General Motors (“GM-
ACR”) at that Company’s Burlingame Avenue plant in Wyoming, Michigan (the 
“Burlingame Plant”).  In 1988, GM-ACR sold the diesel part of its operation to Diesel 
Technology Corporation (“DTC”), which was subsequently acquired by Bosch 
Corporation (“Bosch”).  Bosch eventually moved its operations from the Burlingame 
plant to a new facility in Kentwood, Michigan (the “Kentwood plant”).  In 1999, GM-ACR 
became part of General Motors’ Delphi Automotive Systems (“Delphi”).  Delphi 
continued its operations at the Burlingame Avenue plant.  Delphi was established as a 
separate, independent corporation in May 1999.  Throughout this period, employees of 
Delphi at the Burlingame plant and employees of Bosch at the Kentwood plant were 
represented by UAW Amalgamated Local 167.2 

 
In 1988, when GM sold the diesel part of its operation to DTC, the Bosch 

employees were considered as being on indefinite layoff from GM-ACR pursuant to a 
Memorandum of Understanding negotiated by the parties to establish the terms of the 
transition.  The Memorandum provided that active employees at GM-ACR could apply 
for employment at DTC.  If an insufficient number of employees applied to transfer to 
DTC, the Memorandum stated that the employees with the least seniority at GM-ACR 
would be reduced in accordance with the Local Seniority Agreement and offered 
employment at DTC.   Paragraph 3 of the 1988 Memorandum states as follows: 

 
“All AC Rochester – Grand Rapids employees offered 
employment at DTC as provided in either Paragraph 1 or 2 
above will be considered on layoff status from AC Rochester 
– Grand Rapids and as such will break seniority and exhaust 
rehire rights at AC Rochester – Grand Rapids pursuant to 
the provisions of the GM-UAW National Agreement dated 
October 8, 1987.”3 

 
In 2003, Bosch announced that it intended to close its plant and lay off all of its 
employees.  Beginning in September 2003, Delphi began contacting employees at 
Bosch about accepting employment at Delphi.  When contacting the Bosch employees, 

                                                 
1 The appellants are:  Karin J. Avery, Tamara Baker, Kimberlee Blake,  Bob Buchanan, Linda Burrocci, 
Charles R. Buxton, Richard Carpenter, Ray Carson, Wade Chilton, Lawson Crutcher, Steven J. Desmit, 
Cindy K. Doublestien, James V. Edwards, Debra L. Engemann, Debra J. Essenburg, Michael Floyd, Max 
Guy, Dawn M. Hess, Ben Hulsebus, Linda Hulsebus, Nancy I. James, Eleanor Joldersma, Gregory P. 
Kamradt, Robert Kasperlik, Richard A. Katsma, James Kemink Daniel Kintner, Randall Laramy, Doris 
Littles, Dave Meyers, Richard T. Norman, Brad K. Otto, Sharon Plumb, Renee Reed, Phil Richards, 
Martin T. Ringelberg, Mike Rodriquez, Robert Slaktoski, Sally Smith, Thomas Stoutjesdyk, Donald B. 
Straayer, Tom Sundstrom, Jody R. Swanson, Stephen TenHarmsel, Glen Thelen, Lawrence VanDusen, 
Katherine M. Voss, Stephen F. Welch, and Lawrence L. Young.  (Record, p. 211) 
2 Record, p. 239. 
3 Record, p. 2. 
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Delphi representatives, in particular Miles Bray of Delphi’s Personnel Department, 
informed them that they were being hired at Delphi pursuant to Document 42.4  
 

Document 42 had been added to the UAW-GM National Agreement in 1990 to 
extend the rehire rights of employees whose seniority would ordinarily have expired 
pursuant to Paragraph (64)(e), for the life of the 1990 Agreement.5  In 1990, Document 
42 provided as follows: 

 
“This will confirm the parties’ understanding that on a one-
time basis during the life of the 1990 GM-UAW National 
Agreement the provisions of Paragraph (64)(e) 
notwithstanding, employees who had not broken seniority as 
of the effective date of this agreement and who thereafter 
break seniority pursuant to the provisions of Paragraph 
(64)(e) shall have a rehire right to their plant through the 
term of the 1990 GM-UAW National Agreement. 

 
Further, employees who are on layoff with rehire rights under 
Paragraph (64)(e) as of the effective date of this Agreement 
will be surveyed to determine their interest relative to future 
employment opportunities.  This survey will be effected by 
sending registered letters to their last known address of 
record.  Employees will be informed that should they not 
respond to such survey within two (2) weeks of the survey 
mailing, their rehire rights will be determined in the same 
manner as outlined in Paragraph (64)(a) of this Agreement.  

                                                 
4 Record, p. 206. 
5 The language of Paragraph (64)(e) of the 1990 GM-UAW National Agreement is unchanged in 
subsequent versions of the GM-UAW National Agreement and is included in the 2003 GM-Delphi 
Agreement.  The Paragraph provides as follows: 

“If the employee is laid off for a continuous period equal to the seniority he had acquired 
at the time of such layoff period or, in the case of an employee with less than (1) year of 
seniority, eighteen (18) months or, in the case of an employee with (1) or more years of 
seniority, (36) months whichever is longer; however, an employee whose seniority is so 
broken shall, for a period of sixty (60) months beginning with the employee’s last 
scheduled work day prior to his layoff, retain a right to be rehired in accordance with the 
seniority date the employee had established at that plant as of such last day scheduled.  
An employee who is rehired, and who reacquires seniority at the same plant, pursuant to 
Paragraph (57), within (60) months immediately following the last day worked prior to the 
layoff during which his seniority was broken by virtue of this Paragraph 64(e) shall have 
his new seniority date adjusted by adding an amount equal to the seniority he had 
acquired at that plant as of such last day worked. 
 
For the purpose of computing the period for breaking seniority only, the first day of that 
period will be the next otherwise regularly scheduled work day after layoff.  In the case 
where the next otherwise regularly scheduled work day is a Monday holiday as listed in 
Paragraph (203) that Monday will be considered the first day of that period.” 
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Employees who respond and subsequently decline further 
consideration will have their rehire rights determined in the 
same manner as outlined in Paragraph (64)(a) of the 
Agreement.  Employees who respond with interest will have 
their rehire rights extended through the terms of the 1990 
GM-UAW National Agreement or be treated in accordance 
with the applicable provisions outlined in the attachment to 
Doc. 9 ‘Job – Special Programs.’”6 

 
In 1993, the reference to the survey was eliminated from Document 42, and the 
provision was amended to read as follows: 
 

“This will confirm the parties’ understanding that on a one-
time basis during the life of the current GM-UAW National 
Agreement the provisions of Paragraph (64)(e) 
notwithstanding, employees on indefinite layoff who had 
recall or rehire rights as of October 1, 1990 and who 
thereafter broke seniority or lost rehire rights pursuant to the 
provisions of Paragraph (64)(e) shall have a rehire right to 
their plant through the term of the current GM-UAW National 
Agreement.”7 

 
This language has remained essentially unchanged in the 1996, 1999, and 2003 
National Agreements, and it is included in the 2003 Delphi-UAW Agreement. 
 

There was some confusion at the Local Union level about the status of the Bosch 
employees who accepted employment at Delphi during September, and the acting 
Bargaining Chairperson Mark Reavis attempted to address some of the membership’s 
questions in an article published in the October edition of the Local 167 News.  Reavis 
informed the members that there were four groups of employees.  He stated that the 
first group consisted of four members who had flow-back rights and were therefore 
assigned seniority dates of January 7, 1985, in accordance with Appendix IX of the 
National Agreement.  Eight employees were hired on September 8, 2003, after 
responding to an advertisement and these employees were assigned a seniority date of 
September 8, 2003.  Reavis stated that ten additional employees were hired pursuant to 
Document 42.  Reavis went on to say that Management had advised the Union that it 
intended to offer employment to all Bosch employees who had formerly worked at the 
Burlingame plant pursuant to Document 42.8  In the November issue of the Local 167 
News, Bargaining Chairperson Larry Kuk once again addressed the issue of former 
Bosch employees being hired pursuant to Document 42.  Kuk stated: 

                                                 
6 Record, pp. 22-23. 
7 Record, p. 40. 
8 Record, p. 61. 
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“There have been several conflicting issues and concerns 
regarding those employees that were hired from Bosch on 
October 8 and 13, 2003, after ratification of the new National 
Agreement.  That issue is whether or not they have 
contractual rights under Document 42 of the National 
Agreement and their status as temporary versus active 
employees.”9 

  
Kuk advised the membership that a letter had been sent to the International Union for 
clarification.   
 

Despite the representations made by Miles Bray, Delphi Management decided to 
treat the former Bosch employees as temporary employees pending negotiation of the 
two-tier Supplement which the parties had been authorized to negotiate under the terms 
of the 2003 UAW-Delphi Agreement.  Once the Supplement was in place, Delphi 
intended to treat the former Bosch employees as new hires subject to the reduced 
wages and benefits of the Supplement.  Pursuant to this plan, Delphi Labor Relations 
requested permission to hire twenty temporary employees on October 6, 2003.10   On 
November 7, 2003, Delphi requested permission to hire an additional 24 temporary 
employees.11  

 
On January 30, 2004, Chairperson Kuk filed Group Grievance 123177 on behalf 

of the former Bosch employees who were hired by Delphi after September 2003.  The 
grievance states: 

 
“We protest management informing us that we were being 
hired per Document 42 of the National Agreement and then 
being classified as New Hires and/or Temporary 
Employees.”12 

 
Management responded that the employees had been hired as temporary with the 
intent to make them permanent new hires once the two-tier wage system was 
negotiated as part of the Supplemental Agreement authorized by the 2003 National 
Agreement.  Management stated that the National Parties had agreed to give former 
GM employees preferential treatment for hire using Document 42 as a guide.  It insisted 
that this was explained to the employees prior to their acceptance of the employment 
offer.13  Grievance 123177 was appealed to the second step on February 13, 2004. 

                                                 
9 Record, p. 62. 
10 Record, p. 60. 
11 Record, p. 63. 
12 Record, p. 64. 
13 Record, p. 65. 
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Local 167 collected statements from 39 of the former Bosch employees to 
support the grievance.  Two of the employees hired on September 8, 2003, stated that 
they were told they would be treated as new hires, and that there was no mention of 
Document 42.14  Nine employees hired on September 10, 2003, stated that Delphi 
Representative Miles Bray told them that they were being hired pursuant to Document 
42.15  Two of the employees hired on September 15, were told that they were new hires, 
but that they would have the wages and benefits described in the old contract rather 
than the two-tier Supplement.  The employees hired in October and November also 
confirmed that they had been told that they were being given a one time opportunity to 
return to Delphi under Document 42 of the National Agreement, and that no one 
mentioned that they were to be considered temporary employees.16  

 
At the second step of the grievance procedure, the Union charged that 

Management misinformed the former Bosch employees about the terms of the 
employment being offered to them and led them to believe that they were being hired 
pursuant to Document 42 of the National Agreement.  The Union’s contention states: 

 
“…The Union had informed Mgmt. several times that it was 
their understanding that Doc. 42 wasn’t applicable to those 
employees, but they continued to inform those employees 
they were rehired under Doc. 42.  Mgmt. later classified 
these employees as new hires and/or temp employees 
which counters their former position.  The Union demands 
that all employees with a prior history of working at this 
facility hired since 9/8/03 be made whole.”17 

 
Management responded: 
 

“Management contends all employees hired commencing on 
9/8/03 and thereafter were explained (sic) they would be 
hired as temporary and would fall under the two-tier wage 
system as negotiated by the national parties with an 
undisclosed rate of pay at the time of hiring.  They also 
agreed to hire into our facility without knowing the benefit 
package.  Therefore, the Union’s grievance relative to being 
misinformed is not true because they were told as much as 
the National Parties informed us at the time.  As soon as the 
details of the 2003 two-tier wage and benefit package are 
provided, they will be informed of those details.  In addition, 

                                                 
14 Record, pp. 68 and 69. 
15 Record, pp. 70-78. 
16 Record, pp. 81-110. 
17 Record, p. 121. 
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the Bosch employees could have chosen to leave and go 
back to Bosch based on our hiring conditions as some of 
them decided to do so after the orientation.”18 

 
The grievance was appealed to the third step as Appeal Case AA-07 on March 24, 
2004. 
 

While this grievance was being processed, two of the grievants wrote to 
President Gettelfinger complaining about the representations made by Miles Bray that 
caused them to leave their employment at Bosch.  Grievant Brad Otto explained that 
had he remained at Bosch, he would be making $60,000 a year and would have five 
weeks vacation.  Otto explained that he left Bosch in reliance on Bray’s promise that 
Document 42 would restore his skilled trades seniority.19   Grievant Randall Laramy 
wrote that Miles Bray not only promised him that he would receive the benefits of 
Document 42 if he came to Delphi, but that Bray continued making these 
representations throughout his orientation.  Laramy stated that the Bosch employees 
were not informed that Document 42 did not apply to them until it was too late for them 
to return to Bosch.  He wrote: 

: 
“…After working at Delphi for approximately 29 days and 
after two more groups of people were hired from Bosch, I 
was told that I was not hired under Doc. 42 and that I was a 
temporary employee.  This was brought to our attention 
when on the last group’s last day of orientation and the last 
hour of that day, HR Director Pete Gallavin and the UAW 
Bargaining Chairperson Larry Kuk came into the room and 
informed these people that they were temporary employees 
along with the other Bosch employees hired after 
10/6/03.…”20 

 
International Representative Dave Koscinski responded to Otto and Laramy on 

April 14, 2004.  Koscinski acknowledged that Delphi Management continued to tell the 
Bosch employees that they were being hired pursuant to Document 42, despite its plan 
to treat them as temporary employees.  He wrote: 

 
“…Management for some unknown reason continued to tell 
your group that Document 42 was controlling even after they 
were notified to the contrary by their own divisional 
management and the UAW.”21 

 
                                                 
18 Record, p. 121. 
19 Record, p. 115. 
20 Record, p. 118. 
21 Record, p. 134. 
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Koscinski explained the status of Appeal Case AA-07 as follows: 
 

“Chairperson Larry Kuk, on his return to the plant after 
national negotiations, advised local management that 
Document 42 wasn’t valid in this instance but management 
continued to promote Document 42.  Chairperson Kuk filed a 
grievance protesting management’s insistence on Document 
42 and then reversing their Document 42 position by 
changing your designation to temporary.  The grievance will 
be processed through the procedure until a settlement is 
agreed upon by the parties.”22 

 
Case AA-07 was appealed to the Umpire on August 12, 2004.  On October 22, 2004, 
International Representative Jerry Clifton withdrew the appeal.  Richard T. Norman 
appealed Clifton’s decision to the International Executive Board (IEB) on behalf of the 
appellants on November 11, 2004.23  
 

International Representative Jerry Clifton responded to the appeal in a 
Memorandum addressed to International President Gettelfinger on February 10, 2005.  
Clifton explained that Document 42 was negotiated as part of the 1990 National 
Agreement to extend the rehire rights for laid off employees who had unbroken seniority 
as of the effective date of that 1990 Agreement.   He pointed out that the appellants 
were not laid off when Document 42 was negotiated, but were working at Bosch.  Clifton 
maintained that all of the appellants had broken their GM seniority prior to being hired 
by Delphi in 2003.24  Clifton explained that he withdrew the appeal because he could not 
find any violation of the National Agreement.  He wrote: 

 
“...The grievance was withdrawn because the burden of 
proof showing that the National Agreement had been 
violated was upon the Union, in my opinion based on the 
case record and the facts of this instant case, the grievance 
should have not been written.  The hiring of non-seniority 
employees is the sole responsibility of the Corporation.  
Therefore, in this instant case the Corporation did not violate 
the Local or National Agreement by making job offers to 
Bosch employees who had broke[n] seniority by going time 
for time pursuant to Paragraph (64)(e) of the 1987 UAW-GM 
National Agreement and the 1988 MOU.  The UAW cannot 
bargain to give a group of non-seniority employees’ seniority 
rights that would violate employees with seniority rights.”25 

                                                 
22 Record, pp. 134-137. 
23 Record, p. 171. 
24 Record, p.197. 
25 Record, p. 199 
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In response to appellant’s claim that they relied on Management’s erroneous assertion 
that they were being hired pursuant to Document 42, Clifton stated: 
 

“If the employees were misinformed by Management (Miles 
Bray) the question becomes, what is the remedy?  You 
cannot give these workers seniority that they were not 
contractually entitled to.  This would violate other workers’ 
seniority rights.”26 

 
President Gettelfinger’s staff determined that a hearing was unnecessary on the 

appeal and they prepared a report on his behalf for the IEB based on information 
provided by the appellants, UAW Local 167 and the National UAW-General Motors 
Department.  Staff reported that after Bosch announced its intention to close, Shop 
Chairperson Larry Kuk met with Delphi’s Regional Manager Peter Gallavin and reached 
the following agreement concerning future hires at Delphi: 

 
“Management has agreed to give hiring consideration to 
qualified applicants from Amalgamated UAW Local 167 
currently working for Bosch Corporation. ...”27 

 
On September 8, 2003, Delphi hired 12 new employees, eight of whom were 

former Bosch employees who had submitted applications in response to a newspaper 
advertisement.  According to staff, the employees hired on September 8 were not told 
that they were being hired pursuant to Document 42.  Subsequently, Miles Bray of the 
Delphi Plant Personnel Department began calling Bosch employees and offering them 
employment at Delphi.  Staff remarked: 

 
“…The exact words used by Bray varied widely as reported, 
but it is undisputed that he referenced Document 42 of the 
National UAW-GM Agreement in some manner in all, or 
nearly all, of his phone calls.”28 

  
Staff stated that Delphi hired an additional ten more employees on September 10 and 
September 15.  On this occasion, according to staff, it was reported that Bray informed 
the new hires that they were being hired pursuant to Document 42.29 
 

Staff reported that during this period the regular Shop Chairperson, Larry Kuk, 
was in Detroit participating in national negotiations.  The acting Shop Chairperson, Mark 
Reavis, asked Management why the employees from Bosch were being afforded 
                                                 
26 Record, p. 204. 
27 Record, p. 221. 
28 Record, p. 222. 
29 Record, p. 224. 
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Document 42 rights, and he was told that these were the Corporation’s instructions.  
Reavis advised Kuk of this situation and Kuk contacted the International Union.  On 
October 2, 2003, Kuk informed Delphi’s Labor Relations Representative, Sally Shook, 
that the Bosch employees had no Document 42 rights.30  

 
According to staff, on October 6, 2003, the National Parties signed an agreement 

that all employees subsequently hired by Delphi would be considered temporary until 
the UAW-Delphi Supplemental Agreement was completed.  At that point, the temporary 
employees would be converted to new hires subject to the lower wages and benefits 
provided for in the Supplemental Agreement.31   Nevertheless, staff acknowledged that 
Miles Bray continued to inform the new hires that they were being hired pursuant to 
Document 42.  Shop Chairperson Kuk addressed the membership on November 6, 
2003, and explained the Union’s position that Document 42 was not applicable to the 
new hires.  Staff reported: 

 
“On November 6, 2003, Delphi hired 15 more Bosch 
employees, and again, Bray cited the hires were per 
Document 42.  Shop Chairman Kuk attended this orientation 
and explained to those new hires that they were not hired 
pursuant to Document 42; that the Company was in error in 
their presentation; that they would be considered temporary 
employees until the new Delphi Supplemental Agreement 
was in place and then that document would govern their 
contractual rights.  The new hires insisted that the Company 
had told them in the initial phone calls and during the 
orientation that they were hired per Document 42, and were 
angered that Kuk was telling them differently.”32 

 
Staff reported that many of the new hires asked for grievances to be written 

because they believed that they had been induced to go to Delphi by false promises.   
According to staff, Chairperson Kuk sympathized with the new hires, but he could not 
identify a contractual violation on the part of the Company.  Staff’s report states: 

 
“...He [Kuk] sought counsel with UAW Region 1D 
International Representative, Dan Baldwin.  Together they 
believed the Company should answer for their actions, and 
accordingly, Chairman Kuk filed Grievance #D-123177 on 
their [the appellants] behalf.  Kuk did not know what remedy 
could be provided and in hopes that out of the process a 

                                                 
30 Record, p. 225. 
31 Record, p. 225. 
32 Record, pp. 226-227. 
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satisfactory one would evolve so, in the grievance, he 
requested that the aggrieved employees be ‘made whole.’”33 

 
Staff observed that none of the employees qualified for Document 42 rights, so 

that there was no relief available for them.  They noted that the grievants wanted 
adjustments to their seniority based on the representations made to them, but they 
pointed out the local parties do not possess the authority to make agreements altering 
seniority under the National Agreement.  Staff further observed that the Public Review 
Board upheld this position in Strohmeyer and Lilak, et al. v. UAW General Motors 
Department, PRB Case Nos. 1434 and 1439, (2003).  Staff explained the decision to 
withdraw the appeal from the Umpire as follows: 

 
“At the National level, the facts were reviewed and discussed 
by the parties.  No agreement could be reached on a 
settlement.  The only avenue left was to process the 
grievance to an impartial umpire.  In front of the umpire, the 
National Department would have to cite violations of the 
Agreements and a remedy sought.  This could not be done.  
Absent such violations, an Umpire is without authority to 
violate established agreements and/or award seniority not 
provided for in such agreements.  Accordingly, the grievance 
was withdrawn from the procedure on November 4, 2004.”34  

 
Staff found no evidence that the decision made by the National UAW-GM 

Department was the result of discrimination, fraud, or collusion with management.  
Furthermore, staff held that the decision did not lack a rational basis.  Staff denied the 
appeal and the IEB adopted staff’s report as its decision.  The IEB notified appellants of 
its decision on June 6, 2005.  John M. Lichtenberg of the firm Rhoades McKee filed an 
appeal on behalf of the appellants with this Board on July 8, 2005.  We heard the 
parties in oral argument on January 21, 2006. 

 
ARGUMENT 

 
 A. Karin J. Avery, et al., by their attorney, John M. Lichtenberg: 

The Public Review Board has jurisdiction to address appellants’ claims because 
the Union’s handling of this entire matter lacked a rational basis.  In the first place, the 
Union’s insistence that Document 42 does not apply to these individuals has no basis in 
the language of that document or in the Memorandum of Understanding negotiated in 
1988 to govern the terms of the sale of GM’s diesel operation to DTC.   Furthermore, 
even if Document 42 was not going to be applied to these employees, the Union had a 
duty to represent the Bosch employees, yet it allowed Delphi to use fraudulent means to 

                                                 
33 Record, pp. 231-232. 
34 Record, pp. 234-235. 
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induce them to leave Bosch and accept employment at Delphi.  Finally, the Union’s 
decision to withdraw appellants’ grievance lacked a rational basis because there were a 
multitude of remedies that could have been fashioned to compensate these employees 
for the wrong done to them. 

 
On July 7, 2003, Bosch entered into an agreement with the UAW governing the 

terms under which the Kentwood plant would be closed by December 31, 2003.  In fact, 
at that time, Bosch had concluded that it would keep its Kentwood facility open for a 
substantially longer period of time, and it was negotiating with the UAW for an extension 
of the July 7 agreement.  Appellants were not advised of these circumstances.  In one 
of the more ironic aspects of this situation, the Kentwood plant has actually enjoyed a 
significant revival of fortunes and remains open to this day.  Had the appellants not 
been misled as to Bosch’s actual plans, and then further misled as to the nature and 
terms of the offers of employment by Delphi, they could have continued their 
employment at Bosch without interruption and several could have retired under an early 
retirement program offered by Bosch a couple of months later.  Still others could have 
qualified under the traditional retirement program.  

 
In 2003, representatives of Delphi began contacting Bosch employees 

represented by UAW Amalgamated Local 167.  This contact process was initiated by 
Delphi Corporation, the International Union, and Local 167.  Generally, each of the 
employees was told that he or she was being offered employment as a regular 
employee with seniority rights to be determined under Document 42 of the 
UAW/GM/Delphi National Agreement.  Appellants have submitted information indicating 
that several Union leaders understood and advised them that Document 42 did apply to 
them.  One of the Union representatives involved in negotiating the offer of employment 
to Bosch’s employees was Regional Representative Dan Baldwin, who was Bargaining 
Chairperson at Local 167 when the Agreement between the UAW and DTC was 
negotiated.  At the time that the initial offers of employment were made by Delphi, it was 
publicly declared by representatives of Delphi Management that Document 42 would 
apply to the Bosch employees.  Union representatives in positions of authority also 
represented to these employees that they would be covered by Document 42.  The 
Union may not simply disavow the actions of its representatives after its members have 
acted to their detriment in justifiable reliance upon those interpretations, particularly 
where those interpretations are being affirmed by the employer.  

 
The appellants’ reliance on the representations made to them in September and 

October 2003 was justifiable, because the relevant documents do not support the 
Union’s later interpretation of them.   Document 42 was added to the National GM-UAW 
Agreement in 1990.  In 1993, the Document was amended to eliminate language about 
a survey to be sent to employees on layoff.  The 1993 version of Document 42 merely 
states that employees on indefinite layoff as of October 1, 1990, and who thereafter 
broke seniority or lost rehire rights pursuant to the provisions of Paragraph (64)(e), will 
continue to have rehire rights at their plant through the term of the current GM-UAW 
National Agreement.  This updated version of Document 42 has been included in each 
subsequent agreement.  It was also included in the 2003 Delphi-UAW National 
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Agreement.  According to the October 1988 Memorandum of Understanding negotiated 
in connection with the sale of GM’s diesel operations to DTC, appellants were to be 
treated as being on indefinite layoff from General Motors.  Document 42 extends recall 
rights that would otherwise be lost as a result of Paragraph (64)(e), to employees on 
indefinite layoff.  Therefore, unless appellants had lost their recall rights in some fashion 
prior to October 1, 1990, they still retained rehire rights to their plant, that is, the 
Burlingame plant, now being operated by Delphi.  With the exception of two of the 
appellants, the IEB acknowledges that none of the appellants had experienced a break 
in seniority as of October 1, 1990.  Accordingly, all of the appellants’ seniority dates at 
Delphi should be adjusted to give them credit for their prior GM-ACR service.  

 
The International now contends that Document 42 did not apply to appellants 

because they were not on layoff when Document 42 came into existence.  The 
International insists that appellants’ seniority had been resolved two years earlier when 
GM sold the GM-ACR business to DTC, but they cannot point to any language in the 
documents to support this interpretation.  The International Union argues that appellants 
were no longer employees of GM when Document 42 was negotiated, and it asks this 
Board to conclude that they could not possibly have been intended to benefit from the 
Document.  This argument violates common sense.  Document 42 was specifically 
designed to benefit the thousands of employees on layoff at the time it was negotiated, 
and who had not broken seniority on a time-for-time basis as of the effective date of the 
1990 National Agreement.  If the Document had only been intended to benefit active 
GM employees, there would have been no need to introduce or address the concept of 
broken seniority.  The fact that appellants may have been employed by DTC when 
Document 42 was negotiated is irrelevant.  Nothing in Document 42 or 
Paragraph (64)(e), provides that acceptance of employment while on layoff will result in 
a forfeiture of recall or rehire rights.  While the International might raise questions about 
individual appellants who allegedly refused a proper recall or rehire offer, there is no 
basis for claiming that appellants as a class fall outside of the group benefited by 
Document 42.  This unsustainable interpretation of the applicable agreements was the 
only reason given by the GM Department for its decision to withdraw appellants’ 
grievance, and therefore that decision lacked a rational basis. 

 
On the other hand, if the IEB’s ruling on the applicability of Document 42 is 

correct, then it is apparent that appellants were hired under false pretenses by Delphi 
and that the Union was at the very least complicit in that process.  There is no dispute 
that Mr. Bray, acting under the actual and apparent authority of Delphi, advised 
appellants that they were being offered employment pursuant to Document 42.  The 
offers were known to the International Union as well as the understanding that this 
would preempt application of the two-tier wage arrangement to the appellants.  
Appellant Norman was advised by International Representative Harvey Woodward that 
he should accept the Delphi “recall” under Document 42, because it would give him 
“wage and benefit rights” that would preempt the terms of the new National Agreement.  
In response to a series of questions posed by appellant Steve Welch, Chairperson Kuk 
stated that Delphi had been told to recall people under Document 42 by Rick McKiddy, 
a Union signatory to the GM-UAW National Agreement.   
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The IEB claims that Larry Kuk was told on October 2, 2003, that Document 42 

did not apply to the Bosch employees, yet Delphi continued to represent that it did apply 
and hired an additional 25 employees from Bosch based on this representation.  The 
Union representatives at Delphi either confirmed or silently acquiesced to the continuing 
misrepresentations by Delphi’s Management regarding the terms and circumstances of 
the “recall” of these Bosch employees as falling under Document 42.  At no time, were 
the appellants informed that their positions were temporary.  It was not until November 
2003, after the appellants had left their jobs at Bosch and forfeited their rights to return 
to that employment, that Delphi and the Union began to advise the new hires that they 
were not eligible for the benefits provided by Document 42, and that they would be 
treated as temporary employees until the Supplement was negotiated and then hired 
with no benefits and a substantially reduced rate of pay. 

 
The International Union argues that its belated interpretation of Document 42 as 

excluding appellants from its scope is an exercise of “collective bargaining policy” and 
therefore beyond the authority of the PRB to review.  The International’s assertion that 
its decision is immune from review by this Board goes too far.  This case is not about 
what the Union is negotiating now or even the wisdom of what it negotiated in 1988 or 
1990.  It is about the meaning of what has been negotiated.  The decisions cited by the 
International Union which recognize the limitation on the PRB’s jurisdiction to review the 
Union’s interpretation of contract provisions also make clear that those limitations are 
not absolute.  As the Board observed in Schick v. International Union, UAW, PRB Case 
1375 (2002): 

 
“This is not to say that the Union can insulate itself from PRB 
review of its determinations simply by invoking Article 33, 
§2(b).  Credible claims that the handling or disposition of a 
grievance or a request to file a grievance was influenced by 
fraud, discrimination or collusion with management or that its 
handling or disposition was devoid of any rational basis are 
always subject to consideration by this Board.  Thompson, et 
al. v. UAW GM Department, PRB Case 1108 (1996); Martin, 
et al. v. Local 699, UAW PRB Case 1153 (1997). …”35 

 
A contract interpretation that finds absolutely no support in the contract itself and that 
violates common sense is not insulated from review by the collective bargaining policy 
limitation relied on by the Union.  The Union’s decision not to pursue appellants’ claim is 
not bargaining policy; it is simply an abdication of the Union’s duty to fairly administer 
the contract and represent its affected members.  
 

The International Union has argued that even if it presented appellants’ 
grievance to an Umpire, there was no remedy available.  The International is not only 

                                                 
35 PRB Case 1375, at p. 7. 
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wrong on this point, but it misapprehends the remedy sought.  The appellants sought to 
be “made whole.”  They did not demand the restoration of their GM Seniority as claimed 
by the International Union.  In the first place, that is not what Document 42 provides.  
Document 42 gives appellants the right to be rehired and to be credited with seniority 
earned at the Burlingame plant.  Karin Avery, for example, had 10 years and 2 months 
of seniority when she was laid off and transferred to DTC.  Upon rehire at Delphi in 
October 2003, she should have been assigned a seniority date of August 1993, based 
on the amount of time she had previously worked in the plant.  

 
The important point for appellants in recognizing their seniority rights under 

Document 42 is that it would have removed them from the ranks of “temporary” 
employees subject to the two-tier wage and benefit plan.  They would have, and should 
have, received the wage rates and benefits that employees with multiple years of 
seniority were receiving, not the substantially reduced wages and benefits imposed on 
new hires under the new bargaining agreement.  Second, and more importantly to most 
of these appellants, they would have received pension credit for eligibility purposes.  
Most of these appellants were on the cusp of completing their 30 year service 
requirement for pension and retirement purposes when they were told they were being 
offered rehire positions at Delphi under Document 42.  

 
These appellants have either been denied proper representation in the 

prosecution of their grievance, or they have been denied proper representation in the 
hiring process at Delphi.  If Delphi is not guilty of a contract violation, it is most 
assuredly guilty of fraud.  The Union had a duty to pursue appellants’ claims for the 
damages they suffered as a result of the Company’s fraudulent actions.  There was 
relief that could have been provided in the form of pay, benefits, or retirement 
opportunities.  To the extent that the Umpire cannot provide relief to appellants, the 
Union should be held accountable for the losses appellants suffered as a result of its 
failure adequately to represent their interests. 

 
 B.  International Union, UAW, by Presidential Administrative Assistant 

Dave Curson: 

The October 1988 Memorandum of Understanding concerning the sale of the 
GM-ACR operation to DTC provided that those employees who did not voluntarily apply 
to transfer to DTC would be laid off in accordance with the Local Seniority Agreement 
and offered employment at DTC.  In order to take advantage of the offer of employment 
at DTC, the employees had to sever their employment relationship with GM.  So, 
whether they transferred voluntarily or as a result of being laid off, they had to make that 
choice to leave GM.  Nevertheless, the Memorandum offered the former GM-ACR 
employees a lifeline back to their home plant in the event of a permanent reduction in 
force at DTC by treating them as being on layoff from the GM-ACR plant, even though 
they had actually severed employment with GM.  The 1988 Memorandum was 
applicable solely to the former employees of GM-ACR.  It was intended by the parties to 
resolve conclusively the claims of those employees to any recall or rehire rights at GM. 
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Document 42 became effective in October 1990.  Document 42 did not apply to 
or grant any rights to any of the appellants who were employed by DTC at that time.  
When Document 42 was added to the National Agreement, it provided that employees 
on layoff with rehire rights under Paragraph (64)(e), should be surveyed to determine 
their interest in future employment opportunities at GM.  These surveys were not sent to 
appellants, nor should they have been, because appellants were not covered by 
Document 42.  They were not considered to be on layoff with rehire rights to GM, 
because they were working at DTC.  The recall rights described in the 1988 
Memorandum of Understanding apply only in the specific circumstances described in 
the Memorandum.  Eventually, most of the employees who transferred to DTC broke 
their GM seniority on a time-for-time basis in accordance with Paragraph (64)(e), of the 
National Agreement.  Some other Bosch employees broke seniority when they 
requested and received benefits under the Voluntary Termination of Employment 
Program (VTEP).  Other Bosch employees broke seniority with GM when they refused 
recall. 

 
After Bosch announced its intention to close, Bargaining Chairperson Larry Kuk 

met with Delphi Regional Manager Peter J. Gallavin to discuss giving preferential hiring 
consideration to the Bosch employees.  Although Delphi’s decision to offer employment 
to these employees was discretionary in accordance with Paragraph (8) of the National 
Agreement, because they were essentially non-seniority employees, Delphi wanted to 
hire them because of their work history, skills and ability.  It was agreed therefore that 
Delphi would give preferential hiring consideration to these employees using Document 
42 as a guide.  

 
When Delphi began to contact the Bosch employees about returning to the 

Burlingame plant in 2003, at least some of the appellants were told that they had 
Document 42 rights, and at least some of the appellants appear to have been given 
uncertain or inaccurate advice on the issue by UAW representatives.  At that time, the 
regular Shop Chairperson Larry Kuk was away from the plant participating in national 
negotiations.  Alternate Shop Chairperson Mark Reavis informed Chairperson Kuk on 
September 22, 2003, that Delphi Management had taken the position that the Bosch 
employees were being hired pursuant to Document 42.  On October 2, 2003, Servicing 
Representative Dave Koscinski informed Kuk that Document 42 did not apply to the 
Bosch employees and Kuk immediately conveyed that information to Sally Shook of 
Delphi Labor Relations.  From that point on, the Union consistently maintained that 
Document 42 did not apply to the Bosch employees.  The newspaper article in the 
record dated November 4, 2003, in which Chairperson Kuk states that he is still awaiting 
a response from the International Union on the applicability of Document 42, was 
actually written before Kuk met with Koscinski on October 2.  It generally does take a 
month for these publications to be prepared for distribution, and in hindsight it would 
have been better to have withdrawn this edition.  By the time this article was published, 
however, Kuk had clearly stated the International Union’s position on the issue to the 
Local membership at a membership meeting.  
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Nevertheless, local management representatives, particularly Miles Bray, 
continued to tell the Bosch employees that they were being hired pursuant to Document 
42.  On November 6, Delphi hired 15 Bosch employees and again suggested to them 
that they would have Document 42 rights.  Kuk addressed these employees during 
orientation and informed them that Document 42 would not be applied to them.  At this 
point, Kuk also contacted Delphi and insisted that its representatives stop misinforming 
the Bosch employees about the terms of their employment.  On November 7, Delphi 
sent Regional Manager Gallavin to the plant to address the new hires and explain the 
actual terms of their employment at Delphi.  Although the Union was not allowed to 
attend this meeting, it is reported that Gallavin provided the correct information. 

 
We agree that the appellants were deceived by members of Delphi Management 

and that they suffered losses as a result.  Chairperson Kuk tried to get some relief for 
the appellants by filing a grievance.  The grievance that was written did not maintain 
that the appellants were entitled to Document 42 treatment.  The grievance was 
intentionally drafted to challenge the fact that Delphi had informed the affected 
individuals that they were being hired pursuant to Document 42, when in fact, the 
Company intended to treat them as temporary, and then as new hires under the 
Supplemental Agreement, but the Company refused to negotiate with the Union on this 
grievance or provide any remedy. 

 
When the Company refused to address the injury suffered by these employees, 

the Union had to consider what kind of argument it could make to the GM Umpire.  The 
role of the Union is to defend the employees’ contractual rights.  The Union must have a 
solid contractual remedy to seek when it presents cases to the Umpire.  As a matter of 
policy, we do not take equitable claims to the Umpire or seek general declarations 
regarding contract interpretations.  A declaration about the meaning of specific 
language by the Umpire could deprive the Union of necessary flexibility in the 
application of its agreements.  The Umpire cannot award general damages on theories 
like detrimental reliance.  Monetary damages must be based on some kind of 
contractual claim for back pay or other benefits specifically authorized by the collective 
bargaining agreement.  In this case, the Union determined that whatever injury 
appellants suffered was not the result of a contractual violation, and for that reason it 
withdrew the grievance. 

 
The fact that appellants were not entitled to Document 42 treatment was the 

result of the Union’s decision to negotiate the 1988 Memorandum of Understanding 
concerning the sale of GM-ACR to DTC.  This occurred at a time when Document 42 
did not exist.  The UAW’s GM Department carefully reviewed appellants’ claims and 
determined that they were not covered by the Document 42 negotiated in 1990 or any of 
its successors.  This determination of the part of the Union represents its bargaining 
policy, and is therefore not subject to review by the PRB. 

 
Appellants argue that they have been denied proper representation, but there 

was nothing the Union could have done about the fact that their recall and rehire rights 
had long since expired when they were offered employment at Delphi in 2003.  The 
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employer’s misstatements about appellants’ rights were challenged by the UAW and 
ultimately corrected. 

 
 C. Appellants’ rebuttal by their attorney, John M. Lichtenberg: 

The appellants did not think about any rights they might have had under 
Document 42 until they were contacted by Delphi and told they had those rights.  In the 
beginning, the Union did not deny unequivocally that Document 42 would apply to the 
Bosch employees.  International Representative Rick McKiddy had taken the position 
that it did apply, and this was acknowledged in writing by Chairperson Kuk on the Local 
Grievance Investigation Fact Sheet prepared in connection with Appeal Case AA-07.  
Furthermore, when Miles Bray contacted these employees, he stressed that this was a 
“one time” opportunity to take advantage of Document 42, and that if appellants did not 
act quickly their rights would be forfeited.   

 
The Union’s conclusion that Delphi committed no contract violation lacked a 

rational basis.  It was, in fact, a violation of the agreement to treat these employees as 
temporary.  The first request for temporary employees only asks for 20 employees and 
there are 49 appellants.  The second request for 24 additional temporary employees still 
does not cover all of the appellants and comes after most of them were hired.  
Furthermore, it would not have disadvantaged any of the other Delphi employees for the 
Union to have insisted that appellants be treated as permanent employees from the 
date they were hired.  

 
Furthermore, even if there were no technical contract violation, it was irrational 

for the Union to insist that there was no remedy it could seek from the Umpire.  In 
addition to demanding that these employees be treated as permanent employees from 
their hire dates at Delphi, the Union could have asked the Umpire to direct the employer 
to make some provision to grant pension benefits to those employees who could have 
retired from Bosch if they had not been misled into accepting employment at Delphi.  It 
was also a violation of the contract for the Company to offer Document 42 treatment if 
that was not in fact available.  Delphi should be compelled to compensate the 
appellants for losses they suffered as a result of this violation.  

 
The Union says that it is its policy not to press equitable claims to the Umpire, but 

the Union was not blameless in this situation.  It had an affirmative duty to prevent the 
fraud that occurred here.  It should have more aggressively challenged the 
representations made by Delphi to the detriment of these employees.  To the extent that 
it cannot obtain relief from the Umpire, therefore, the Union should be held accountable.  

 
DISCUSSION 

 
We agree that the interpretation of Document 42 to establish seniority dates of 

employees and to address competing claims to seniority is a matter of bargaining policy, 
and therefore, not subject to review by this Board in accordance with the limitation on 
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our jurisdiction stated in Article 33, §3(f), of the International Constitution.36  We also find 
that the application of the International Union’s interpretation of Document 42 to the 
facts of this case, which led to the decision by the GM Department to withdraw 
appellants’ grievance, was not influenced by discrimination or collusion, or lacking a 
rational basis. 

 
When GM spun off its diesel operations in 1988, it was the Union’s task to 

negotiate and establish the rights of the former GM employees under the UAW-GM 
Master Agreement.  The 1988 Memorandum of Understanding was intended to resolve 
all seniority issues relating to these employees under the UAW-GM Agreement.  That 
Memorandum clearly did not anticipate Document 42, and nothing in the language of 
Document 42 compels a retroactive application of its protection to employees who had 
severed their employment with General Motors under a prior agreement.  Had this been 
the intention of the parties, it would have been stated explicitly, because it would have 
had the potential to alter the seniority rights of employees under the 1990 Agreement. 

 
Nevertheless, appellants’ argument that Document 42 could have been 

interpreted to apply to them is persuasive.  In other words, there is nothing in the 
language of Document 42 or the UAW-Delphi Agreement that would have put them on 
notice that it did not apply.  Miles Bray was authorized by Delphi to make job offers to 
these employees.  It was reasonable, therefore, for them to accept his assertion that the 
offer was being made pursuant to Document 42.  Furthermore, it is apparent that Bray 
continued to make these claims throughout the hiring period.  Although the Union took 
steps to stop him, the steps were not taken immediately, and the information was 
apparently not made available to the appellants until it was too late.  They justifiably 
relied to their detriment on Delphi’s representations.  

 
The Union does not deny the merits of the appellants’ equitable claim.  During 

oral argument Administrative Assistant Curson acknowledged that these people have 
been wronged.  He explained, however, that as a matter of policy the Union will only 
seek contractual remedies through arbitration and that the UAW-Delphi Agreement did 
not provide any remedy for the type of wrong done to the appellants.  This was the 
basis for the decision of the GM Department to withdraw appellants’ grievance without 
attempting to obtain the equitable relief to which they claim to be entitled. 

 
We have concluded that this decision was rationally based.  The terms of the 

UAW-Delphi Agreement of 2003 do limit the jurisdiction of the Umpire to specific 
contractual claims.  Paragraph (43) states that cases which are not resolved at the 
fourth step may be appealed to the Umpire, “…provided it is the type of case on which 
the Umpire is authorized to rule.”  Paragraph (44) of the UAW-Delphi Agreement 
repeats the idea that the Umpire shall have only the functions set forth in the 

                                                 
36 The limitation stated in Article 33, §3(f), provides as follows: 

“Limitation.  In no event shall the Public Review Board, under this or any other article, 
have jurisdiction to review in any way an official collective bargaining policy of the 
International Union.” 
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agreement.  Paragraphs (46) through (55) under the heading “Powers of the Umpire” 
describe in detail the specific contractual issues which the Umpire may address, and 
also those on which the Umpire has no power to rule.  Although the parties may request 
an interpretation on the contract under Paragraph (55), there is no authorization for the 
Umpire to fashion non-contractual remedies.  Indeed the following language from 
Paragraph (46) appears to preclude such relief: 

 
“…The Umpire shall have no power to add to or subtract 
from or modify any of the terms of this Agreement or any 
agreements made supplementary hereto; …” 

 
We conclude, therefore, that it would have been a useless exercise for the Union to 
have pursued this grievance once the Company refused to negotiate a settlement.  The 
damages appellants seek are actually in the nature of a tort claim against Delphi.  Such 
claims are not covered by the collective bargaining agreement and must be pursued in 
other venues. 
 

The decision of the IEB is affirmed. 
 


