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Terry Bays argues that GM Department Representative Jerry Clifton’s decision to 

withdraw a grievance protesting his discharge for selling drugs on Company property 
lacked a rational basis. 

FACTS 
 

Terry L. Bays worked at General Motors’ Mid Lux Doraville Plant in Georgia.  He 
had a GM seniority date of August 5, 1977, and a plant seniority date of January 7, 
1985.  In 1997, Doraville Plant Management initiated an undercover operation to identify 
persons engaged in drug trafficking in the plant.  As part of this operation, the Company 
used the services of a private investigative firm that employed professional undercover 
agents.  Agent Jason Jacobson was assigned to Terry Bays’ shift. 

 
Agent Jacobson prepared a series of reports describing events that took place in 

connection with his investigation.  He reported that on December 4, 1998, Doraville 
employee John Lidy showed him an off-white rock which he identified as “crystal meth” 
(methamphetamine).  Jacobson stated that he expressed an interest in buying some, 
and that Lidy informed him that he could buy it for $100 per gram.1  Jacobson reported 

                                                 
1 Record, p. 11. 
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that on December 5, he told Lidy that he wanted to arrange to buy some crystal 
methamphetamine and that Lidy motioned to Terry Bays and informed him that 
Jacobson wanted a gram.  According to Jacobson, Bays responded, “I can do that.”2  
Jacobson described purchasing a gram of crystal methamphetamine from Terry Bays 
on December 10, 1998.  He reported as follows: 

 
“On Thursday, December 10, 1998, at approximately 1823 
hours, I was in the trim area validating parts when I stopped 
to have [a] conversation with Terry Bays.  He said that the 
“meth” was in and he needed money for it.  I told him I had to 
go to the ATM machine in the cafeteria then left his area.  I 
left the plant and went to my car.  There I cued my micro-
recorder and obtained money before going back to find 
Terry.  At approximately 1840 hours I found Terry in trim re-
routing a wire on a vehicle that had a problem with it.  He 
told me that the gram would only cost $80 instead of the 
$100 that he and John Lidy had previously said it would be.  
I gave him four twenty-dollar bills for a total of $80.  He 
placed something under a fold in a passing vehicle’s floor 
carpet on the assembly line and he said, ‘There it is.’  I 
reached into the folder and removed a small plastic bag 
containing an off-white powdery substance.  I immediately 
placed the substance in my pants pocket and thanked him.  I 
then left the area.  I attended the material department 
meeting then left the plant and returned to my apartment.  I 
marked and sealed the evidence after contacting Detective 
Benjie Caine of the Doraville Police Department.  I drove to 
the Doraville Police Department and transferred custody of 
the evidence for Statement of Witness #120, #127, and 
#128.”3 

 

As a result of Jacobson’s report, Bays was arrested along with twelve other GM 
Doraville employees on March 18, 1999.  Bays returned to the plant on March 29, 1999, 
for a disciplinary interview.  According to handwritten notes describing the interview, 
Bays denied having sold crystal methamphetamine to Agent Jacobson for $80.4  The 
Local Shop Committee Chairperson A. L. Smith pointed out that cars in Bays’ 
Department do not have carpet in them as described by Jacobson in his written 
statement.  Smith stated: 

 
“John, we’d like to go on record, the area where Terry is a 
trainer, which [is] Cockpit Area, the car does not have carpet 

                                                 
2 Record, p. 13. 
3 Record, p.14 
4 Record, p. 19. 



PRB CASE NO. 1538  Page 3. 
 
 

in it.  It would be impossible for him to place anything under 
it.”5  
 

Chairperson Smith questioned the credibility of the undercover agent and described his 
tactics as entrapment.6  At the conclusion of the interview, Management informed Bays 
that he was being discharged for violation of Shop Rule #42. The Company issued a 
discharge notice which describes Shop Rule #42 as follows: 
 

“Use, possession, distribution, sale or offering for sale of 
narcotics or dangerous drugs including marijuana or any 
hallucinogenic agents, on Company property at any time.  
Reporting for work under the influence of narcotics or 
dangerous drugs.”7 
 

UAW Local Union 10 filed Grievance 744171 protesting Bays’ discharge on 
March 29, 1999.  Management denied the grievance and on April 7 it was appealed to 
the next step as Appeal Case Y-583.  In support of the appeal, the Union argued that 
Management had not provided any evidence to support its accusation against Bays and 
that Agent Jacobson was not a credible witness.  The Union concluded its statement as 
follows: 

 
“…The Union also contends that the undercover agent J. 
Jacobson was not a credible witness for Management.  The 
agent states that he only simulated doing drugs but all 
parties involved in the raid say that he was constantly 
drinking and doing several different kinds of drugs even 
inside the plant.  It is very hard for the Union to understand 
why, if there is such a big drug problem on the second shift 
of the Doraville Plant, that it took the agent months and 
months before he could ever make a supposed buy.  
Through all the contacts and alleged buys that the agent 
made there was never a mention of trying to get to the 
source of the drug traffic in this plant.  The agent only made 
alleged buys of small amounts of drugs, some even 
consisted of prescription drugs.  The Union feels that the 
employees involved in the busts were mostly guilty of trying 
to be a friend to a person who, in the end, after begging and 
begging to get him drugs, befriended them so he could try 
and produce something to Management for the money they 

                                                 
5 Record, p. 20. 
6 According to notes of the interview reproduced in Management’ Statement of Unadjusted Grievance, 
Chairperson Smith is reported to have said with respect to Jacobson: “My main concern is his credibility.  
Off the record, he is a f--- liar.” (Record, p. 46) 
7 Record, p. 22. 
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were putting out to try and solve a problem that may not be 
as big as they suspected.”8 
 

In response to the appeal, Management stated that the Company initiated the 
undercover operation in response to complaints received from employees and family 
members of employees about problems relating to the sale of drugs in the plant.9  
Management responded to the Union’s specific argument that the cars in Bays’ 
department do not have carpet in them as described by agent Jacobson by explaining 
that at the time of the alleged sale, Bays was assigned to reroute ABS wires in vehicles 
which did have floor carpet installed.10  Management cited several Umpire decisions 
upholding its right to discharge employees for drug trafficking.  Management denied 
Appeal Case Y-583 and a Notice of Appeal was issued on May 18, 2000.11  

 
On April 23, 2001, UAW International Representative Alvin Smith and Local 10 

Shop Chairperson Claude Wills interviewed undercover agent Jacobson about his 
operation at the Doraville Plant.  Representative Smith asked Jacobson if he used drugs 
with any of the employees during his investigation.  Jacobson responded: 

 
“I simulated drugs with them. It was marijuana and cocaine.  
I always had drug screens within 24 hours of each 
simulation.”12 
 

When asked if he drank alcohol inside the plant, Jacobson responded that he had, but 
he said he only drank enough to keep acquainted with the employees being 
investigated.13  Jacobson told Smith that he kept daily logs regarding all of his 
transactions with the employees and that he made audio tapes of every purchase.14  He 
stated that he had only testified at one of the hearings involving the employees arrested 
at the Doraville Plant, but that he had provided all of the evidence he collected to Benjie 
Cain of the Doraville Police Department.  When Smith asked Jacobson if he believed 
that the drug problem at the Doraville Plant had been cleaned up, he stated: 
 

“No, they had some bigger contacts, but I didn’t get to the 
source.”15 

 

                                                 
8 Record, p. 39. 
9 Record, p. 41. 
10 Record, p. 48. 
11 Record, p. 52. 
12 Record, p. 57. 
13 Record, p. 57. 
14 Record, p. 56. 
15 Record, p. 59. 
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While the appeal of Case Y-583 was pending, the criminal charges that had been 
brought against Bays and the other employees arrested at the Doraville plant on 
March 18, 1999, were dismissed because the officer who transported the drugs to the 
crime laboratory had died and there was no way to prove the chain of custody.  In 
addition, the Court’s Order indicates that eight of the ten cassette tapes made by the 
undercover agent were missing.16   

 
Bays’ appeal was withdrawn at the 4th step of the grievance procedure by GM 

Department Representative Jerry Clifton on May 14, 2004.17  Representative Alvin L. 
Smith of UAW Region 8 informed Bays of the Union’s decision on May 20, 2004.18  Bays 
appealed the decision to withdraw his grievance to the International Executive Board 
(IEB).  In support of his appeal, Bays asserted that Agent Jason Jacobson had lied to 
General Motors and the Doraville Police Department.  Bays argued once again that the 
transaction could not have taken place as described by Jacobson, because the vehicles 
in his department do not have carpet in them.  Bays pointed out that all of the charges 
against him had been dropped for lack of evidence.  He stated: 

 
“…There were no audio tapes or drugs produced to prove 
the implications that caused my termination of employment.  
I personally believe he [Agent Jacobson] fabricated false 
statements about me because he could not find enough 
drugs in the 18 month period he was doing drug 
investigations to justify GM paying him to be there.  …”19 
 

Bays went on to state that he had been employed by General Motors for 23 years with 
an almost spotless work record, and that he would not have jeopardized his job by 
selling drugs on Company property.20  
 

UAW-GM Department Representative Jerry Clifton responded to Bays’ appeal in 
a memorandum addressed to President Gettelfinger on September 13, 2004.  Clifton 
pointed out that the undercover agent gave a very detailed report about Bays’ conduct 
and his involvement with illegal drug activity.21  Clifton added that Bays had 
acknowledged drinking beer in the parking lot with Agent Jacobson during a deposition 
taken in connection with his lawsuit against GM and Professional Law Enforcement 
Group, Incorporated (PLE), the agency which employed Jacobson.22  

 
                                                 
16 Record, p. 53. 
17 Record, p. 87 
18 Record, p. 91. 
19 Record, p. 95. 
20 Record, p. 95. 
21 Record, pp. 116-118. 
22 Record, pp. 118-125. 
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Clifton responded to Bays’ argument that there was no evidence to support the 
charge against him and that the criminal charges had been dropped as follows: 

 
“As I understood Mr. Bays, the charge was dismissed due to 
someone killing the lead Detective (Benjie Caine) and eight 
(8) of the ten (10) cassette tapes of the transactions that 
were going to be used at the hearing were missing, therefore 
breaking the chain of custody.  To my understanding this is 
not lack of evidence; it is [that] the evidence that could not 
be submitted to the court.”23 
 

Clifton stated that it was not true that no drugs were produced.  He stated that the 
substance that Agent Jacobson turned over to Detective Caine had been sent to the 
laboratory and tested positive for amphetamine.24  Clifton pointed out that Management 
had not based its decision to discharge Bays on the audio tapes, but on the agent’s 
report and the fact that the agent would testify regarding the sale of drugs on Company 
property.  Clifton made the following comment with regard to Bays’ argument that he 
would not have jeopardized his job by trafficking in drugs: 
 

“There is nowhere in the case record that Mr. Bays went to 
the local union or Doraville Management about the 
undercover agent activity in the plant or outside of the plant.  
Good employees do not behave in a manner by drinking 
beer while at work and contribute to the problem of 
substance abuse in the work place. 
 
The Union has bargained with the Corporation and has 
programs in place for hourly employees to get help if they 
have a problem with substance abuse.  Also, all hourly 
employees that are represented by the Union have been 
informed that they will be disciplined and including discharge 
for involvement in illegal drug activities in the workplace or 
outside the workplace.”25 
 

Clifton stated that he withdrew the case because he believed the Union could not win it 
based on past rulings from the Umpire on drug cases.  Clifton explained: 
 

“On May 14, 2004, after reviewing the agent report, 
Management and Local Union case records, Mr. Bays’ 
deposition, interviewing Mr. Bays, going through all of the 
drug cases and many discussions with the Corporation, I 

                                                 
23 Record, p.127. 
24 Record, pp. 28, 128 
25 Record, p. 129. 
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could not get the Corporation to reinstate Mr. Bays’ seniority.  
After discussing the case with the General Motors 
Department Umpire Staff and reviewing the merits of the 
case, I was of the opinion that we could not win this case 
before the Umpire because of past rulings from the Umpire 
on drugs cases.  It would have been fruitless to pursue this 
case any further, so I withdrew it.”26 

 
Clifton attached to his memorandum a number of prior Umpire decisions upholding 
discharge for violation of the Shop Rule against drug trafficking.  
 

President Gettelfinger’s staff determined that a hearing was unnecessary on 
Bays’ appeal and they prepared a report on the President’s behalf for the IEB based on 
information provided by Bays, the Local Union, and the GM Department.  Staff 
concluded that Representative Clifton’s decision to withdraw Bays’ grievance was 
supported by Agent Jacobson’s testimony and prior Umpire precedent, and therefore, 
did not lack a rational basis.27  Staff found no evidence that the matter was improperly 
handled because of fraud, discrimination, or collusion with management, and it 
dismissed the appeal.28   

 
The IEB adopted staff’s report as its decision on December 1, 2005, and Bays 

has now appealed the IEB’s decision to the Public Review Board (PRB). 
 

ARGUMENT 
 

A. Terry L. Bays: 

I believe that the decision of the UAW-GM Umpire Staff lacked a rational basis.  
The undercover agent who was hired by Management to investigate drug use in the 
Doraville assembly plant was working there for eighteen months.  He implicated thirteen 
people for drug sales and gambling charges and they were terminated as a result.  Four 
of these were hired back.  Of these four, one had been fired for gambling and three for 
drug possession and sales.  

 
I believe that there was bias and collusion involved in the reinstatement of the 

four others who were terminated for violation of the same shop rule.  I believe that there 
was a cover-up of gambling and the Union’s and Management’s knowledge of drug and 
alcohol use in the plant.  I have never had a history of drug use or dependency in my 
personal life or in my twenty-four years of employment at GM.  Review of my work 
record should indicate some reflection of my character and work ethic.  

 
                                                 
26 Record, p. 133. 
27 Record, pp. 224-225. 
28 Record, p.227. 
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The agent lied about me selling him drugs.  There was no evidence of me selling 
drugs to him, just his word.  I think he fabricated this charge because I told other people 
that I thought he was an undercover agent.  We had several altercations because he 
kept badgering me to find him some drugs.  He never did find a major drug problem in 
the plant, so he had to fabricate one to justify the money that he was being paid.  

 
B.  International Union, UAW: 

The UAW-GM Department reviewed Local Chairperson Smith’s interview of 
Agent Jacobson and appellant’s deposition and concluded that the agent was the more 
credible witness.  In addition, GM Department Representative Jerry Clifton reviewed 
prior Umpire decisions involving discharges for drugs and considered the facts of 
appellant’s case in the context of these decisions.  The GM-UAW Umpires have long 
held the view that selling illegal drugs is a very serious offense and they have 
repeatedly upheld discharges for this action.  After a thorough investigation and review, 
it was decided that the Company had made its case for just cause and the Union would 
not be successful at arbitration.  In light of the above, the UAW-GM Department had a 
rational basis for withdrawing the grievance. 

 
DISCUSSION 

 
In the absence of credible allegations of fraud, discrimination, or collusion with 

management, our role in reviewing appeals from decisions made by the Union with 
respect to grievances is limited to making the determination whether the disposition or 
handling of the matter was devoid of any rational basis.29  We have no jurisdiction to 
disturb the Union’s decision to withdraw a grievance if the reasons asserted by the 
Union are rational.  In the case of employees such as Bays, with many years of service, 
the standard of what constitutes a rational basis is high.  It is the Union’s policy to 
arbitrate discharge grievances of high seniority employees, unless compelling facts 
excuse it.30  In this case, therefore, we must determine whether compelling facts 
supported Representative Clifton’s decision to withdraw Bays’ grievance.   

 
In its response to Bays’ appeal, the IEB asserted that the UAW-GM Department 

determined that agent Jacobson would be a more credible witness than Bays.31  We 
cannot discover from this record the basis for this claim by the IEB.  At the time that 
Bays was discharged, International Representative Alvin Smith was the Chairperson of 
UAW Local 10.  According to our record, Smith found Jacobson to be an entirely 
incredible witness and he made this point forcefully in his discussions with 
Management.32  The record contains notes from Smith’s interview of Jacobson on 
April 23, 2001, but there is no document indicating that this interview changed Smith’s 
                                                 
29 UAW Constitution, Article 33, §4(i). 
30  UAW Administrative Letter, Volume No. 38 – Letter No. 4. 
31 Record, p. 224. 
32 Record, pp. 39 and 46. 
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opinion of Jacobson’s credibility.   Indeed, there is nothing about the interview itself that 
explains why Smith’s view would have changed as a result of it.  

 
The IEB argues that the testimony of a credible agent carries a lot of weight in 

the eyes of an Umpire.  That is no doubt true.  For that reason, therefore, the 
determination of the agent’s credibility is a crucial issue.  The reports of these 
undercover agents are not always reliable, because the agents are motivated to 
produce results from their operations.  In this case, Bays made a persuasive argument 
that his twenty-three years of service and excellent work record gave him greater 
credibility than the agent.  If the agent’s credibility is to be the primary basis for the 
Union’s decision not to pursue a discharge grievance on behalf of a high seniority 
employee, there must be some evidence in the record to support the Union’s conclusion 
that the agent would make a more credible witness than the appellant.  We believe that 
in the future, the IEB ought to conduct a hearing in such cases and make an 
independent evaluation of the appellant’s credibility. 

 
The record in this case, however, establishes that agent Jacobson’s credibility 

was not the sole or even primary basis for Representative Clifton’s decision to withdraw 
Bays’ grievance.  Representative Clifton explained his decision to withdraw Bays’ 
grievance in a detailed memorandum addressed to President Gettelfinger.  We find that 
Clifton did state compelling reasons for not pursuing the grievance to the Umpire.  
Clifton pointed out that Bays’ admissions about his activities with agent Jacobson, 
drinking beer in the parking lot and observing other employees using drugs, weakened 
his claim of innocence.  Bays’ failure to report Jacobson’s alleged badgering of 
employees for drugs to any member of the Union or Management cast doubt on this 
claim.  Bays could not produce any evidence to contradict Jacobson’s report concerning 
the sale on December 10, 1998, other than the argument that cars in his department did 
not have carpet in them, an argument that Management responded to early in the 
proceedings.  Furthermore, the material that Jacobson claims he purchased from Bays 
did test positive for amphetamine, so there was physical evidence of the sale, even if 
the evidence could not have been admitted during a criminal trial. 

 
There is no dispute that past umpire decisions have consistently upheld the 

Company’s right to discharge even high seniority employees where the evidence 
establishes that the employee has been engaged in the sale of a prohibited substance 
on company property.  The Union could not expect to prevail at arbitration where 
substantial evidence supported the charge that such a sale was made.  We find that 
Representative Clifton’s analysis of the evidence provided a rational basis for his 
conclusion that the sale had taken place as described by agent Jacobson.  We find no 
evidence to support Bays’ allegations that bias influenced the reinstatement of four 
other employees. There is, therefore, no Constitutional basis for further action by this 
Board. 

 
The appeal is denied. 


