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Whether the closing agreement negotiated by UAW Local Union 155 on behalf of 

the employees of Hydraulic Accessories Company after the Company closed and sold 
its assets satisfied the Union’s obligation to represent the Company’s employees fairly. 

 
FACTS 

 
Russell Thomas worked at Hydraulic Accessories Company in Warren, Michigan 

in a bargaining unit represented by UAW Local 155.  In February 2002, the Company’s 
owner, John Abar, advised President Lance Lindell of Local 155 that the Company was 
in financial trouble and that a sale of the building and company assets was anticipated. 
At the time, there were six employees in the bargaining unit actively working at the 
Company.  President Lindell wrote to Region 1 Representative Danny Sypniewski about 
the situation on February 12, 2002.  Lindell advised Sypniewski that the Local 
Chairperson believed that Abar had a financial interest in the Company that was buying 
Hydraulic Accessories.1  Lindell further informed Sypniewski that Abar was willing to 
negotiate a closing agreement if the sale went through. 

                                                 
1 Record, p. 1. 
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On March 5, 2002, Local 155 Recording Secretary Brian Negovan wrote to Abar 

requesting information about the Company’s decision to close and sell its assets in 
order to prepare for the negotiation of a closing agreement.  Negovan requested a copy 
of any sales agreement with respect to the building occupied by Hydraulic Accessories, 
as well as agreements for the sale of equipment.  In addition, Negovan asked for a copy 
of the Company’s §401(k) plan, and an accounting of contributions made to the plan by 
the employees and the Company.2 

 
The Company had maintained a defined benefit pension plan which was frozen 

as of October 1, 1997, and replaced with the §401(k) plan.  On September 27, 2002, 
Abar advised Negovan that he was waiting to hear from the Pension Benefit Guaranty 
Corporation (PBGC) regarding the Company’s obligations to the defined benefit plan 
before he could complete discussions with the Union.3  Abar wrote to Negovan again 
about the PBGC on December 21, 2002.  He stated: 

 
“This is to confirm our phone conversation of last week.  We 
hope to have a response from the PBGC by mid-January 
and will call you when it arrives.  The contributions to the 
401(k) should be brought current by that time as well.”4 
 

The PBGC eventually determined that the Company’s pension plan would be unable to 
pay benefits when due and that the plan should be terminated and the PBGC appointed 
as statutory trustee.5  
 

On November 18, 2003, Hydraulic Accessories Company completed the sale of 
its property located at 24301 Hoover Road in Warren, Michigan.  The net amount due to 
the seller on the Seller’s Settlement Statement is $125,033.02.6  On January 15, 2004, 
Local 155 filed an unfair labor practice charge against Hydraulic Accessories based on 
its refusal to negotiate a closing agreement.7 On January 30, 2004, Negovan wrote to 
Abar requesting information from the Company to prepare for a meeting scheduled for 
February 16.  Negovan explained his request as follows: 

 
“I write, as we discussed, to request information necessary 
for us to bargain with respect to the shutdown of the 
Hydraulic Accessories Plant in Warren, Michigan, and to 
determine the company’s compliance with the requirements 

                                                 
2 Record, pp. 2-3. 
3 Record, p. 9. 
4 Record, p. 10. 
5 Record, p. 11. 
6 Record, p. 22. 
7 Record, p. 53. 
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of the collective bargaining agreement in place at the time of 
the plant shutdown.  You have represented that the 
company is without assets to pay any existing contractual 
obligations for vacation pay, 401(k) contributions, and union 
dues owed.  I understand your position to be, therefore, that 
any bargaining for severance pay or additional benefits 
would be futile because of the asserted lack of funds.”8 
 

Negovan requested a complete set of financial statements and payroll records as well 
as any documents regarding the sale of assets.  In addition, Negovan requested all 
records relating to §401(k) contributions owed to former employees of Hydraulic 
Accessories. 
 

On February 24, 2004, Hydraulic Accessories Company proposed to pay 1.5 
percent of its annual 401(k) contribution and to pay union dues withheld, but not until 
the following had been accomplished: 

 
“1) All obligations to the PBGC have been resolved by the 
PBGC with no obligations paid by Hydraulic Accessories Co. 
 
2) The IRS has removed all taxes and penalties related to 
the plan without obligation to Hydraulic Accessories Co. 
 
3) The City of Warren has abated all personal property 
taxes without obligation to Hydraulic Accessories Co.”9 
 

On March 19, 2004, Negovan filed a second unfair labor practice charge against 
Hydraulic Accessories claiming that it was not abiding by the terms and conditions of its 
plant closing agreement.10  In response to this charge, the following agreement was 
signed by John Abar for Hydraulic Accessories Company and Plant Chairperson Joseph 
Kruk and Recording Secretary Brian Negovan for UAW Local 155: 
 

“This agreement between Hydraulic Accessories and the 
Union is entered into as a result of the company’s decision to 
close operations at 24301 Hoover Road, Warren, MI, 48089.  
The parties have bargained in good faith to reach an 
agreement that will facilitate a closure process and provide 
to the employees affected a reasonable and fair economic 
package as defined in the attached ‘401(k) Contributions and 
UAW Local 155 Dues’ dated March 12, 2004, that will help 
offset their loss of employment. 

                                                 
8 Record, p. 58. 
9 Record, p. 61. 
10 Record, p. 68. 
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This is the final closing agreement of the contract between 
UAW Local 155 and Hydraulic Accessories Co. that existed 
from July 15, 2000 to July 15, 2003.  The UAW hereby 
agrees to withdraw the complaint filed with the NLRB dated 
January 15, 2004, and as amended on March 19, 2004, and 
April 23, 2004.  Furthermore, the UAW hereby waives all 
future rights of any kind on Hydraulic Accessories Co. and 
promises never to make demands financial or otherwise on 
Hydraulic Accessories Co. or its principals and owners.   
 
This agreement is entered into this 26th day of April, 2004, 
and shall be effective upon notice to the Company from the 
Union in writing that this matter is agreed to and when notice 
is given by the NLRB to the Company that the Union’s 
complaint has been withdrawn.”11 

 
As a result of the closing agreement, Russell Thomas was issued a check in the amount 
of $522.91, which was equal to 1.5 percent of his yearly 401(k) contribution. The Local 
Union received a check in the amount of $3,325.52, representing dues withheld from 
the employees in 2001 and 2002.12 
 

Russell Thomas appealed this settlement to the Local 155 Executive Board, 
which denied his appeal on September 16, 2004.  Thomas appealed the Local 
Executive Board’s decision to the UAW Local 155 Joint Council on October 7, 2004.13  
The Joint Council heard Thomas’ appeal at a meeting on January 27, 2005.  According 
to the minutes of that meeting, Thomas argued that he should have been involved in the 
negotiation of the closing agreement, and that the Local should have been more 
aggressive in going after the Company’s assets to satisfy the claims of Hydraulic 
Accessories’ employees.  Recording Secretary Negovan responded that the amount the 
Company received from the sale of the building was not enough to pay off its debts.  He 
insisted that the settlement received was the best the Union could do.14 

 
 Thomas stated that the PBGC had informed him that John Abar was a co-owner 

of the A&J Precision, Inc., the Company which purchased the building from Hydraulic 
Accessories.  The minutes report that Negovan responded as follows: 

 
“Brother Negovan explained, ‘Research did not find any 
evidence that he had any part of A&J.  A&J is a private-
owned corporation.  It was turned over to legal.  The PBGC 

                                                 
11 Record, p. 70. 
12 Record, p. 71. 
13 Record, p. 88. 
14 Record, p. 96. 
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was contacted and they would not reveal any information 
about what they knew on John Abar.  The closing agreement 
was the best that could be gotten.”15 
 

Thomas responded that he had been with the Company for thirty-seven and a half 
years.  He said that he had been paying union dues all of those years.  He insisted that 
a lien should have been placed on the Company’s assets to protect the claims of its 
employees before all of the assets were sold.  The Local 155 Joint Council voted to 
deny Thomas’ appeal.16 
 

Recording Secretary Negovan advised Thomas of the Council’s decision on 
February 7, 2005. Thomas appealed the Council’s decision to the International 
Executive Board (IEB) on March 3, 2005.  In his appeal to the IEB, Thomas explained 
that assets were available in February 2002, when the Local first learned that the 
Company planned to close.  He maintained that assets were also available when 
Hydraulic Accessories sold its building to A&J Precision, Inc. for $430,000.00.  Thomas 
once again declared that John Abar is a part owner of the Company that purchased the 
building.17 

 
In response to an inquiry from President Gettelfinger’s Administrative Assistant 

Charlotte Rossi, Thomas gave further details about the nature of his claim.  He stated 
that Hydraulic Accessories owed him eight weeks of vacation pay when it closed, and 
that his total loss was around $5,500.  He said the other employees of Hydraulic 
Accessories suffered similar losses.  Thomas stated: 

 
“Local 155 allowed the owner of Hydraulic to sell all of his 
assets, including the building, where he walked away with 
hundreds of thousands of dollars without paying us what was 
owed under the collective bargaining agreement.  Local 155 
allowed the owner to transfer his assets to a company in 
which he was a 25% owner.”18  
 

Thomas complained that Local 155 did not provide the employees of Hydraulic 
Accessories with enough information about its negotiations.  He stated that he believed 
a secret deal was made between the Company and the Union representatives.  He 
reported that after the plant closed, A&J Precision, Inc. hired former plant Chairperson 
Joseph Kruk.  He asserted that John Abar is a millionaire who could have paid the 
Company’s obligations to its employees.19   

                                                 
15 Record, pp. 96-97. 
16 Record, p. 97. 
17 Record, p. 101. 
18 Record, p. 105 
19 Record, pp. 105-106. 



PRB CASE NO. 1543  Page 6. 
 
 
 

Recording Secretary Negovan responded to Thomas’ appeal on May 31, 2005.  
He stated that the UAW Research Department could not find any connection between 
A&J Precision, Inc. and Hydraulic Accessories Company.  Negovan insisted that he 
kept Thomas informed about the negotiation of the closing agreement and that no 
secret deal was made on behalf of Chairperson Kruk.  Negovan stated that after the 
sale of the building and the Company’s assets, Hydraulic Accessories still owed 
$293,678.02, and the Union accepted what appeared to be the best possible offer.20 

 
The President’s staff determined that a hearing was unnecessary on Thomas’ 

appeal.  They prepared a report to the IEB on the President’s behalf based on 
information provided by Thomas and Local Union 155.  Staff interpreted Thomas’ claim 
that he should have been included at the closing as a claim arising under Article 19, §3, 
of the International Constitution.21  They concluded that there had been no violation of 
that section.  Staff ruled that no new contract had been negotiated and that the closing 
agreement only implemented Article XIX, §16, of the existing contract.22  Staff further 
concluded that the settlement of Thomas’ claims was not devoid of a rational basis, and 
that the evidence did not show that discrimination, fraud, or collusion with management 
motivated the settlement.23  

 
The IEB adopted staff’s report as its decision on March 27, 2006.  Thomas 

appealed the IEB’s decision to the Public Review Board (PRB) on April 24, 2006.  
Based on our initial review of the record, we submitted written questions to the parties 
on September 27, 2006, to assist us in understanding the procedures followed in this 
case and the role played by the Union in assisting a Local Union faced with the closure 
of a business and the sale of its assets.  President Gettelfinger responded to our inquiry 
on October 30, 2006.  Russell Thomas responded to President Gettelfinger on 
January 4, 2007. 

 

                                                 
20 Record, pp. 107-108. 
21 Article 19, §3, of the International Constitution states, in pertinent part, as follows: 

“No Local Union Officer, International Officer or International Representative shall have 
the authority to negotiate the terms of a contract or any supplement thereof with any 
employer without first obtaining the approval of the Local Union.  After negotiations have 
been concluded with the employer, the proposed contract or supplement shall be 
submitted to the vote of the Local Union membership, or unit membership in the case of 
an Amalgamated Local Union, at a meeting called especially for such purpose, or through 
such other procedure, approved by the Regional Director, to encourage greater 
participation of members in voting on the proposed contract or supplement. …” 

22 Article XIX, §16, provides as follows: 

“In the event of a closing of the plant, the Company shall give the Union reasonable 
notice of such intent in order that the Union shall have an opportunity to discuss with the 
Company, prior to any final decision, alternatives to such closing.” (Record, p. 166) 

23 Record, p. 120. 
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ARGUMENT 
 

A. Russell Thomas: 

In 2001, John Abar told me that he could not pay my vacation pay and he asked 
me to wait until next year.  In 2002, he said that he still did not have the money to pay 
me, but he told me that he planned to sell Hydraulic Accessories Company to A&J 
Precision, Inc.  He said he would pay me my vacation pay when he sold the building.  
Recording Secretary Brian Negovan said that everyone should make a list of what was 
due to them and it would be taken out of the proceeds when the building was sold.  
After the building was sold, Negovan told me not to worry.  He said that the Local had 
filed a law suit against John Abar in court.  This was untrue.  The only thing the Union 
did was file an NLRB complaint.  

 
The building was not empty after my last day of work.  John Abar stayed around 

for one year packing and shipping service parts to Dana Corp.  John Abar has had an 
office at A&J Precision, Inc. for at least ten years.  A representative from the PBGC, 
Nicole Lloyd, informed me that John Abar had a 25 percent interest in A&J.  Tony 
McCarty, the plant manager for A&J, said to me that if John Abar owes you money, you 
will never get it.  He never pays anyone.  

 
We should have been at the closing of the contract.  We should have had legal 

representation from the UAW.  We were represented by unskilled people.  Our dues 
money should give us the same rights as the people at the big three.  The Union 
received $3,352.25 from John Abar when the closing agreement was negotiated.  That 
money should have gone to the employees, not to the Union.  Our dues money is still in 
John Abar’s pocket.  The Union took more money from the closing than was paid to the 
employees.  We were told by Brian Negovan that John Abar’s vendors come first and 
the employees come last, but the Local settled before the vendors were paid.   This is 
not representation.  

 
A&J Precision, Inc. bought the building owned by Hydraulic Accessories 

Company.  The Union insists that there is no connection between Hydraulic Accessories 
and A&J Precision Inc.  Hydraulic Accessories sent me a letter concerning my rights 
under the Consolidated Omnibus Reconciliation Act (COBRA), which is included in the 
record.  As you can see, this letter was sent from an A&J Precision fax machine.  The 
connection between Hydraulic Accessories and A&J Precision was obvious and went 
back many years. All of this information was given to Negovan in 2002, but he did not 
act on it. 

 
 Brian Negovan and UAW Local 155 should have organized the employees of 

A&J Precision, Inc.  Instead, our Union Shop Chairperson went to work for A&J.  John 
Abar sat across the table and negotiated the closing agreement of our contract with his 
own employee.  We were not informed about what was being done to protect our 
interests.  We were kept out of the process and then were lied to and ignored. 
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B.  International Union, UAW: 

When confronted with the closure of a business by a small employer such as 
Hydraulic Accessories Company, where there remain unpaid obligations which the 
employer is unable or unwilling to pay, the UAW’s experience has been that it is not to 
the employees’ advantage to force an involuntary bankruptcy pursuant to Chapter 7 of 
the Bankruptcy Code.  In the first place, Chapter 7 liquidations involve administrative 
costs which deplete the assets available to pay the employees’ claims.  Furthermore, 
unpaid obligations to employees fall behind claims of secured creditors, administrative 
claims and professional fees in accordance with the priorities established by the 
Bankruptcy Code.  Sadly, in liquidations under the Bankruptcy Code, it is not at all 
uncommon for valid pre-petition wage and benefit claims to go unpaid.  

 
Many times a small employer will simply allow the secured creditors to foreclose 

on the remaining assets of the business, rather than declaring bankruptcy.  In such a 
situation, the employer and its creditors generally understand that the distribution of the 
employer’s remaining assets must be consistent with the priorities outlined in the 
Bankruptcy Code.  If these priorities are not observed, the secured creditors could get 
together and force the business into bankruptcy pursuant to Chapter 7.  The priorities 
outlined in Chapter 7 give a modest priority to certain claims of employees over the 
claims of general unsecured creditors.  In the case of vacation pay, this priority is limited 
to claims earned within 90 days of the bankruptcy petition.  Claims related to unpaid 
contributions to employee benefit plans arising within 180 days prior to the petition also 
receive priority over general unsecured claims.  Even claims for vacation pay or 
contributions to employee benefit plans falling within the stated periods still come after 
the claims of secured creditors and administrative expenses.  

 
Deductions from employee paychecks for contributions to benefit plans, 

withholding taxes, and union dues are a special category.  Employers on the brink of 
liquidation often deduct these amounts but fail to transmit the money to the proper 
recipient. Instead, the employer uses the money to pay immediate demands of creditors 
to avoid termination of a utility, eviction by a landlord, or foreclosure by the banks.  In 
situations where the employer has deducted money from employee paychecks and 
used those funds to pay other creditors, the UAW has with some success argued that 
the employer has actually committed a crime by converting the employees’ money to its 
own use.  The employer and its secured creditors will sometimes accede to the Union’s 
demand that deductions for benefit plans or Union dues be paid to the proper recipient 
even where the secured creditors’ claims have not been paid in full. 

 
The Union can sometimes find a secured creditor or former owner of the 

liquidated business who is willing to discuss making payments toward employees’ 
claims.  When there are assets available to make any payment at all, the liquidating 
employer will generally insist that any payment on employees’ claims be acknowledged 
in an agreement in which the Union consents to the payment and agrees not to pursue 
additional claims.  Such an agreement may be termed a “closing agreement” in that it 
brings a formal end to the relationship between the employer and the employees, but it 
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is more in the nature of a grievance settlement than a collective bargaining agreement.  
Therefore, no formal ratification of such an agreement would be required.  

 
In this case, ratification was not an issue because Hydraulic Accessories 

Company only had six employees.  Brian Negovan of Local 155 communicated with 
each of these employees regarding his efforts to obtain partial satisfaction of their 
claims.  The sole exception was E. Frazier who had moved and left no forwarding 
address.  Each of these employees, with the exception of appellant Thomas, gave 
Negovan his or her approval to try to get whatever he could out of the liquidation of 
Hydraulic Accessories Company.  The Union filed charges with the NLRB after John 
Abar refused to discuss making any payments towards the employees’ claims.  The 
NLRB eventually persuaded the employer to enter into discussions and agree to the 
partial payments called for in the closing agreement signed by Abar and representatives 
of UAW Local 155.  

 
The UAW’s Research Department and the Legal Department worked closely with 

Negovan in connection with the NLRB charges.  The Research Department conducted 
its own search for financial information concerning the assets available to pay the 
employees’ claims.  There were no corporate assets available.  At the completion of the 
sale of the building and distribution of funds to secured creditors, there was a deficit of 
$293,678.02.  This state of affairs is corroborated by the fact that the PBGC also 
collected nothing out of the liquidation of Hydraulic Accessories Company.  Presumably, 
the PBGC concluded, just as the UAW did, that there were no corporate assets 
available to pay unsecured claims of any nature, even those that would be entitled to 
priority ahead of general unsecured claims.  The funds used to pay the employees’ 
claims pursuant to the closing agreement came from the personal assets of John Abar.  

 
John Abar agreed to restore missed contributions to the §401(k) plan and to pay 

Union dues in response to the Union’s argument that his use of money deducted from 
employees’ paychecks for these purposes amounted to an illegal conversion which 
could result in criminal liability.  This argument apparently persuaded Abar to pay these 
amounts from his personal assets despite the absence of any corporate assets to 
satisfy the more traditional contractual wage and benefit claims.  There was no 
determination by the parties to use a general fund to pay Union dues rather than claims 
for vacation pay.  Instead, John Abar agreed to satisfy certain categories of claims 
because of the unique nature of those claims.  Abar refused to make assets available to 
pay ordinary claims for vacation pay.  The Union had no leverage to negotiate with Abar 
concerning these claims because the bargaining relationship was terminated with the 
liquidation of Hydraulic Accessories Company.  

 
The investigation performed by the UAW’s Research Department did not reveal 

any relationship between the owners of Hydraulic Accessories and A&J Precision Inc.  
David Every owned 100 percent of A&J Precision, Inc.  John Abar owned 100 percent of 
Hydraulic Accessories Company.  The Research Department did not discover any 
evidence to support a claim that the purchase of the assets of Hydraulic Accessories by 
A&J Precision, Inc. was anything other than an arms length transaction.  Therefore, 
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there was no conflict of interest on the part of former Chairperson Joe Kruk when he 
was hired by A&J Precision.  His employment by that Company was entirely unrelated 
to any of the events at issue here.   

 
The UAW was faced with the situation of a small employer abruptly closing its 

doors at a time when its liabilities far exceeded its assets.  The representatives of Local 
Union 155, with assistance from the NLRB and the UAW’s Legal and Research 
Departments, were able to obtain full payment of two unique categories of unpaid 
obligations to the former employees of Hydraulic Accessories.  The Union was unable to 
recover appellant’s claim for vacation pay because there were no corporate assets 
available to pay such claims.  The result obtained by the Union was entirely reasonable 
under these difficult circumstances.   There is no evidence of bad faith.  In fact, it is a 
tribute to the servicing representatives of this small unit that they were able to recover 
anything at all. 

 
C. Russell Thomas, Rebuttal: 

The Union says that it could not find any evidence of a relationship between 
Hydraulic Accessories Company and A&J Precision, Inc.  I asked Brian Negovan if he 
had asked John Abar whether he owned part of A&J Precision, Inc.  Negovan said that 
he had, but that Abar would not answer him.  John Abar has had an office at A&J for 
years.  He still has.  I called this morning, January 4, 2007, at 10:30 a.m. and he was in 
his office.  A&J has changed its name to Integrated Manufacturing, Inc., but it is the 
same company with the same address and telephone number.  John Abar is still 
machining the same parts, just as he did at Hydraulic Accessories.   

 
DISCUSSION 

 
In its initial response to Thomas’ appeal, President Gettelfinger affirmed the 

position taken by the IEB that the closing agreement negotiated by UAW Local 155 after 
Hydraulic Accessories went out of business was not the kind of agreement that requires 
ratification pursuant to Article 19, §3, of the Constitution.  That position is clearly correct; 
however, appellant has never asserted that the closing agreement required ratification.  
He has never mentioned Article 19, §3.  His argument to the IEB, and now to this Board, 
is that the Union should have been more aggressive in going after the personal assets 
of John Abar to cover claims of the former employees of Hydraulic Accessories 
Company.  He maintains that the Union failed in its duty of fair representation to the 
employees of Hydraulic Accessories by allowing John Abar to renege on his promise to 
pay accrued vacation pay once he sold the building belonging to Hydraulic Accessories.  

 
In response to our inquiry, President Gettelfinger has now explained why the 

Local Union had no hope of obtaining the relief sought by Thomas, despite very diligent 
efforts on the part of the Local 155 representatives.   There was no legal basis for 
holding John Abar personally liable for Hydraulic Accessories’ obligations to its six 
employees, and there were no corporate assets available to pay these obligations.  The 
Union did investigate Thomas’ claim that John Abar owned a 25 percent interest in the 
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Company that purchased the building.  It appears that the PBGC also investigated this 
claim.  There was simply no evidence to support it.  If John Abar has any proprietary 
interest in A&J Precision, Inc, it is apparently of an informal nature.  

 
Thomas has argued that the Union should have gone to court or taken some 

other action to collect benefits and vacation pay in 2002 when it first became aware of 
the Company’s financial difficulties.  As the International Union has explained, however, 
such steps would only have forced the Company into bankruptcy.  The record 
demonstrates that by this time, the Company’s debts to secured creditors exceeded its 
available assets.  It was in the employees’ best interests, therefore, for the Union to 
allow the Company to liquidate its assets, and try to obtain what it could from the 
liquidation.  The only legal claim the Union could assert against John Abar personally 
was that he wrongfully converted payroll deductions for Union dues and employee 
benefits to pay the debts of the Corporation.  The Union was able to use this argument 
to negotiate the relief provided in the closing agreement.  In doing so, the Union 
satisfied its duty to represent the employees of Hydraulic Accessories Company.  There 
was no legal basis for pursuing additional claims against John Abar. 

 
The appeal is denied. 


