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Steven McMillan argues that the withdrawal of a grievance protesting his 

discharge by Android Industries lacked a rational basis and may have been motivated 
by collusion. 

FACTS 
 

Steven McMillan worked for Android Industries in Flint, Michigan, with a seniority 
date of February 7, 2003.  He was represented by the Ai Units of UAW Local 659.  On 
August 27, 2004, McMillan reported for a CPR re-certification examination smelling of 
alcohol.  He was sent for testing and the results of the test were recorded as .109 and 
.103.1  As a consequence, McMillan was required to sign a last chance agreement in 
accordance with Article 14, §15 of the collective bargaining agreement between Android 
Industries and UAW Local 659.  The final sentence in Article 14, §15, of the collective 
bargaining agreement states as follows: 

 

                                                 
1 Record, p. 6. 
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“Any Team Member testing positive for drug/alcohol use will 
be given a ‘Last Chance Agreement’ as follows: …”2 
 

The last chance agreement signed by McMillan provided as follows: 
 

“Steve must complete the Authorization for release of 
information form.  Contact the Company’s EAP program 
within 8 hours and state that he has been mandated to the 
substance abuse program.  And follow all the 
recommendations of the EAP Case Management. 
 
Steve will not be allowed to return to work until he has 
successfully completed the assessment, recommended 
treatment program, and he must test negative (under the .08 
level). 
 
While Steve is completing his treatment program he will be 
put on FMLA to protect his job at Ai-Flint. 
 
Failure to complete or be in compliance with the Last 
Chance Agreement will result in termination.  Steve will only 
be allowed one last chance agreement during his 
employment at Android Industries per the Collective 
Bargaining Agreement. 
 
Following his return to duty, Steve will be subject to six 
random tests in the first 12 months.”3 
  

In accordance with this agreement, McMillan was admitted to the Insight 
Recovery Center in Clarkson, Michigan, on September 7, 2004.  On September 13, 
2004, Substance Abuse Case Manager Margaret Hastings prepared the following 
progress report on McMillan’s treatment: 

 
“Steve’s Inpatient Counselor with Insight has informed this 
writer that Steve will continue with inpatient treatment until at 
least Friday, September 17, 2004. 
 
The Counselor told this writer to call for an update on Friday, 
September 17th and that, upon completion of the inpatient 
treatment, Steve will be referred to an outpatient program for 
further treatment.”4 

                                                 
2 Record, p. 2. 
3 Record, p. 6. 
4 Record, p. 9. 
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On September 23, 2004, Hastings wrote the following progress report: 
 

“This writer received an update from Steve’s inpatient 
counselor on this date (9/23/04) that Steve continues in 
inpatient treatment.  Current plans are to discharge Steve 
from inpatient treatment on September 29, 2004. 
 
The counselor stated there will be further recommendations 
following inpatient discharge and the counselor will update 
this writer once those recommendations are finalized. 
 
The counselor noted that Steve continues to be very 
motivated, very cooperative with all aspects of the treatment 
program.”5 
 

McMillan was discharged by the Insight Recovery Center on October 8, and cleared to 
return to work on October 9, 2004.6  Therapist Dan Burman described McMillan’s 
treatment and the conditions of his release as follows: 
 

“This letter is to inform you and any other concerned parties 
of the therapy you successfully completed when at the 
Insight Recovery Center, Clarkston, Michigan. 
 
As I was your primary therapist at Insight, I can verify that 
you completed your treatment program and did so with 
determination to remain in recovery long term. 
 
You were motivated both with internal and external 
motivators and I was more than pleased to work with you. 
 
Upon discharge you were released from treatment 
obligations and ready to return to work. 
 
There were no issues that required the assistance of 
employee personnel and it was my understanding that 
successful completion of treatment would be all that was 
required to return to work. 
 
If there should be any questions by you or any other 
individual that you would release information to, they may 

                                                 
5 Record, p. 10. 
6 Record, p. 14. 
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contact me at my office number or at 248-625-0400, which is 
the number for Insight. 
 
I look forward to further assistance if necessary.”7 

 
On November 12, 2004, McMillan’s employment was terminated by Android 

Industries.  The notice of termination issued to McMillan states that he violated his last 
chance agreement by failing to comply with an outpatient treatment program.  The 
notice states: 

 
“Missed outpatient treatment appointments on October 27, 
2004, November 3, 2004, and November 10, 2004.  Per the 
last chance agreement failure to be compliant will result in 
termination of employment.”8 
 

A comment at the bottom of the notice indicates that McMillan did not have the twenty 
dollar co-pay necessary for outpatient treatment.9  A comment apparently written by 
McMillan states: 
 

“Never in outpatient treatment.  Completed inpatient 
treatment.”10 
 

On November 18, 2004, McMillan submitted evidence that he did pay for outpatient 
treatment at the Insight Recovery Center on that date.11 
 

UAW Local 659 Ai Unit filed Grievance F1678 protesting McMillan’s termination 
on November 12, 2004.  The grievance was processed through to the fourth step 
without being resolved.12  It was therefore referred to federal mediation in accordance 
with Step 5 of the grievance procedure.13  Federal Mediator Don Power reviewed 

                                                 
7 Record, p. 15. 
8 Record, p. 17. 
9 Record, p. 17. 
10 Record, p. 18. 
11 Record, pp. 20-22. 
12 Record, p. 26. 
13 Step 5 of the grievance procedure set forth in the local collective bargaining agreement provides as 
follows: 

“Step 5.  If the written grievance is not resolved in Step 4, the Union must within ten (10) 
days by written notice, submit the grievance to the Federal Mediation and Conciliation 
Service for mediation.  Both parties may mutually agree to waive step 5.  If the grievance 
is not resolved the International Representative may refer grievance back to the Local 
President or Recording Secretary for arbitration.  The Union has fifteen days (15) to 
decide if arbitration will be used.  If the grievance is not resolved, the grievance is taken 
to arbitration (Step 6).” (Record, p. 4) 
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McMillan’s grievance on February 3, 2005, and determined that Android Industries had 
followed the collective bargaining agreement.14  The Ai Unit withdrew McMillan’s 
grievance on February 3. 

 
McMillan appealed the Ai Unit’s decision to withdraw his grievance to the Unit 

Executive Board at a meeting on April 14, 2005.15  In support of his appeal, McMillan 
stated that when he was discharged by Insight, the therapist suggested follow-up visits 
and he agreed.  He said he reported to his first scheduled appointment on October 27, 
but learned for first time that day that he would be required to pay twenty dollars for 
each visit as a co-payment to his insurance coverage.  McMillan stated that he did not 
have the twenty dollars to pay for the appointment on October 27 so he rescheduled the 
visit for November 3.  On November 3, however, McMillan reported that he still did not 
have twenty dollars.  He rescheduled his appointment for November 10, but he had to 
go to court on that day.  McMillan stated that when he realized that he would not be able 
to make his appointment on November 10, he called the Insight Center and rescheduled 
the appointment for November 19.  McMillan argued that he did not miss any 
appointments.  He went to his first appointment and found it necessary to reschedule a 
couple of appointments.  Furthermore, McMillan pointed out that outpatient treatment 
was not part of his mandatory treatment program; it was something he had set up for 
himself.16 

 
In addition, McMillan complained that he had not been informed of the date of the 

federal mediation.  He reported that Committeeperson Shawn Windels told him that the 
mediation would take place sometime in late November or early December.  Later, he 
was advised that the mediation had to be rescheduled because Mediator Dan Powers 
had a personal emergency.  McMillan stated that he was in constant contact with the 
Unit about the status of his grievance and that he kept them advised of all address and 
telephone number changes. 

 
The Unit Executive Board considered McMillan’s appeal at a meeting on April 14, 

2005, and denied it.17  The Local Union Executive Board considered McMillan’s appeal 
at a meeting on June 10, 2005, and granted it.18  Local Recording Secretary Reggie 
Smith described the Executive Board’s decision as follows: 
                                                                                                                                                             

 
14 Record, p. 27. 
15 Ai Unit Shop Chairperson Michael Paquette sent a letter to McMillan advising him of the Unit’s decision 
to withdraw his grievance on February 9, 2005; however that letter was sent to the wrong address and 
was returned to the Unit. (Record, pp. 27-29)  McMillan learned that his discharge had been upheld by 
the Mediator when he telephoned the Unit to check on the status of his grievance on February 7, 2005.  
(Record, p. 31)   

 
16 Record, p. 31. 
17 Record, p. 36. 
18 Record, p. 37. 
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“On Friday, June 10, 2005, in the Local 659 Executive Board 
room, a hearing was held for Brother Steve McMillan, a 
member of our Ai Flint Unit.  During discussions, the Board 
considered the absence of Brother McMillan from the 
mediation hearing, [at] which he would have been able to 
present the facts of his case. 
 
Also, the Board had a question on whether the last chance 
letter had been violated.  No concrete evidence was 
presented that it was, which led to the Executive Board’s 
decision to uphold the appeal of appellant.”19 
 

Local Union 659 referred McMillan’s grievance back to the Ai Shop Committee on 
June 17, 2005, to be presented to Management again.20  Android Industries People 
Services Manager Maureen Utt responded to McMillan’s grievance on June 22, 2005, 
as follows: 
 

“Steve McMillan’s grievance was upheld and ultimately 
withdrawn by the Union on February 3, 2005.  The company 
position has remained unchanged from this settlement.”21 
 

Chairperson Velasquez forwarded Utt’s letter to Recording Secretary Smith on July 12, 
2005.  Smith sent a copy of Utt’s letter to McMillan on August 2.  Smith stated: 
 

“In regards to your appeal, as you are aware, your case was 
sent back to Bargaining and, the Shop Chairperson in turn, 
met with management (copy of letter enclosed). 
 
Therefore, upon receipt of the answer from management, 
and based on this information, the Local Executive Board 
has denied your appeal.”22  
 

McMillan appealed the Local Executive Board’s decision to the International 
Executive Board (IEB) on August 8, 2005.  In support of his appeal to the IEB, McMillan 
pointed out once again that there was no outpatient treatment mentioned in his last 
chance agreement.  He maintained that the appointments that he scheduled with the 
counselor on an outpatient basis were entirely voluntary.23  McMillan pointed out that the 

                                                 
19 Record, p. 40. 
20 Record, p. 42. 
21 Record, p. 43. 
22 Record, p. 45. 
23 McMillan’s appeal states: 
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Local Union Executive Board had ruled in his favor based on the facts of the case, but 
that the Ai Unit did not adequately present his case.  He suggested that this was 
because the Unit and Management were aware that he could be replaced by a cheaper 
employee.24  McMillan argued that the Unit’s failure to contact him so that he could be 
present during the mediation step of the grievance procedure was further evidence of 
collusion.25  

 
Mediator Don Powers responded to McMillan’s appeal in a handwritten note 

addressed to Recording Secretary Reggie Smith.  Powers stated: 
 

“Mr. McMillan missed his appointments on 10-27-04, 11-3-
04, 11-10-04, as set forth in last chance offer, thus he was 
fired for not living up to last chance offer.  In our grievance 
hearing, he claimed that he did not go because he did not 
have the $20 co-pay.  Lorie checked and the $20 could have 
been waived or someone on the Committee would have 

                                                                                                                                                             
“…This aftercare program referred to was totally volunteer on my part in the same design 
as AA meetings.  I feel this confusion and misunderstanding came directly as a result of 
an outsourced EAP in WI, and not in-home plant personnel.  I did have consistent contact 
with Ms. Hastings and let her know what I had planned.  I never dreamed it would or 
could go this far.  All I did was reschedule a few appointments that had nothing to do with 
this last chance agreement in question.  That information to get it this far was illegally and 
fraudulently obtained, as no releases were signed by me as to any aftercare plan, as it 
was my own choice and voluntarily done outside of the last chance agreement. …” 
(Record, p. 47) 
 

24 The appeal states: 

“…Local 659 saw the facts and granted in my favor.  It was then returned to Ai-Flint 
where they had no regard for any decision or cared.  Except I could be replaced as a hi-lo 
driver on our new 2-tier wage system for a lot less than myself. …” (Record, p. 47) 
 

25 The appeal states: 

“At the Executive Board level, I feel I was treated fairly.  It was found in my favor when all 
of the facts came out.  Which was denied me in mediation with Shawn Windels, Michael 
Paquette, and a so-called Mediator, Dan Powers – whom I’ve never met, and per my 
complaint and appeal to this Union of Brothers and Sisters – How can this happen at 
such a low yet powerful level?  It gave the Co. power, instead of vice-versa.  No one 
contacted me to let all of this information be known.  They had my phone and address to 
where I was available and waiting for this day.  Yet with all the calls and correspondence 
that are outlined in my appeal, they proceeded at the shop level to go ahead with my 
termination without these facts and myself present, knowing full well how to find and get a 
hold of me.  They chose not to, and proceeded without any knowledge.  Ultimately ending 
with Ai-Flint getting their way, and total disregard of my union contractual rights.  If the 
Mediator Dan Powers can postpone my life due [to a] family crisis in December 2004, my 
Union could surely postpone [the] 2-3-05 mediation to be sure I could be present to give 
the facts as shown.  They knew how to get a hold of me.  Why?  A collusion comes to 
mind.” (Record, p. 48) 
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given it to him, but he did not report it or ask.  He just waited 
until they fired him.” 26 
 

In addition, President Gettelfinger’s Administrative Assistant Charlotte Rossi sent a 
series of questions to Regional Representative J. T. Thomas in connection with the 
handling of McMillan’s grievance.  She asked Thomas if the outpatient treatment was 
mandatory.27  Rossi received a response to her questions from Local 659 Recording 
Secretary Reggie Smith.  In response to the question whether the aftercare was 
mandatory, Smith wrote, “Yes.”28 
 

President Gettelfinger’s staff determined that a hearing was unnecessary on 
McMillan’s appeal.  They prepared a report to the IEB on the President’s behalf based 
on the record.  According to the President’s staff, someone contacted the Insight 
Recovery Center during the investigation of McMillan’s appeal.  Staff reported that a 
member of Insight’s staff, identified as Ms. Turner, stated that a client would not be 
turned away if he were unable to pay the deductible at the first appointment.  Staff 
reported that Ms. Turner stated that the Center would work with a client to make it 
possible for him to participate in the program.29  Staff reported that there is no provision 
in the collective bargaining agreement that requires Android Industries to reinstate 
grievances after they have been withdrawn.30  Staff held that the Unit’s decision to 
withdraw the grievance had not lacked a rational basis because the evidence supported 
a conclusion that McMillan had violated his last chance agreement.  Staff’s report to the 
IEB states: 

 
“The last chance agreement clearly stated that the appellant 
must follow all the recommendations of the EAP Case 
Manager and further states recommend treatment program.  
The aftercare was a recommended treatment program in 
addition to the other requirements stated in the last chance 
agreement.  The appellant’s reasoning for missing the first 3 
scheduled appointments were found to be misleading.”31 
 

Staff found no evidence to support McMillan’s charge of collusion between Ai-Flint 
Management and the former Chairperson of the Ai Units.32  Based on these 
conclusions, staff denied McMillan’s appeal. 

                                                 
26 Record, p. 52. 
27 Record, p. 54. 
28 Record, p. 55. 
29 Record, p. 67. 
30 Record, p. 69. 
31 Record, p. 69. 
32 Record, p. 70. 
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The IEB adopted staff’s report as its decision on August 14, 2006.  McMillan 
received the IEB’s decision on September 5, 2006, and he has now appealed to the 
PRB. 

 
ARGUMENT 

 
A. Steven McMillan: 

Dr. Dan Burman suggested that I follow up my treatment at Insight with 
counseling.  This was not outpatient treatment; it was a voluntary program of 
counseling.  Neither I nor Dr. Burman considered this to be part of the last chance 
agreement.  I successfully completed the inpatient program mandated by the last 
chance agreement and returned to work on October 9, 2004, after the required drug and 
alcohol testing was done.  Article 14, §16, of the collective bargaining agreement 
specifically provides that a team member who successfully completes treatment 
pursuant to a last chance agreement will not place his or her job in jeopardy.  

 
I went to the Insight Recovery Center in Flint on October 27, 2004.  My insurance 

with Health Plus did not fully cover this appointment.  I was told on that day that I 
needed twenty dollars to be seen.  I did not have that money with me.  The staff at 
Insight would not let me be seen and I had to reschedule.  In support of my grievance, I 
explained about having to reschedule the subsequent appointments.  Even if these 
appointments were part of the last chance agreement, I was in compliance.  No time 
frame had been established for this counseling.  I was actively pursuing arrangements 
for the counseling. 

 
The federal mediation that was supposedly conducted on my grievance was a 

farce.  The mediator did not have any of the facts.  I was not present at the mediation 
because the Union continues to send mail to me at the wrong address, even though I 
have provided them with the correct address and telephone number many times.  There 
is no report from the mediator addressing the issues raised in my grievance.  My 
grievance was withdrawn without prejudice after the mediation.  That means it could 
have been, and should have been, reinstated and submitted to arbitration.  

 
I do not know what happened at the International level.  I do know this, however; 

someone has my job now at a much lower wage rate and with much lower benefits.  
Collusion is hard to prove, but the signs all point in that direction. 

 
B.  International Union, UAW: 

Case Manager Margaret Hastings reported on September 13, 2004, that 
McMillan’s counselor told her that McMillan would be referred to an outpatient program 
for further treatment once he was released from the Insight Recovery Center.  The last 
chance agreement required McMillan to follow all of the recommendations of his EAP 
Case Manager.  President Gettelfinger’s staff concluded from these circumstances that 
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the outpatient treatment was mandatory.  In addition, in response to an inquiry from 
Administrative Assistant Charlotte Rossi, Local 659 Recording Secretary Reginald 
Smith stated that the outpatient treatment was mandatory.  In preparing their report to 
the IEB on McMillan’s appeal, President Gettelfinger’s staff relied on the Local Union’s 
experience with cases of this nature. 

 
The general procedure in substance abuse cases is for the Case Manager to 

communicate the requirements for outpatient care to the employee.  We assume this 
regular procedure was followed in McMillan’s case.  We cannot say when Ms. Hastings 
communicated this requirement to McMillan.  Such communications would be 
confidential under the HIPAA law.  Nevertheless, the Local Union affirms that the 
historical practice for anyone entering a treatment program is that outpatient care is 
required. 

 
The Insight Recovery Center’s Admissions Process describes how the Center 

handles insurance.  With respect to outpatient care, the procedure states: 
 

“d. Outpatient:  If the client is a candidate for outpatient 
treatment, an intake appointment is scheduled.  The 
outpatient staff will contact the appropriate reimbursement 
company’s pre-certification department to secure admission 
approval.  In instances where payers require physician 
involvement, their involvement is obtained and 
documented.”33 
 

In addition, the final paragraph of the procedure states: 
 

“6. Insight maintains no exclusionary criteria beyond the 
client’s ability and willingness to participate and comply with 
program rules and regulations.”34  
 

Dr. Linda Hesson, the Clinical Director of the Insight Recovery Center, has also affirmed 
that the Center would not refuse service to anyone based on ability to pay.  
 

There is no reinstatement agreement in the applicable collective bargaining 
agreement.  The Local Union reports that it has never been successful in reinstating a 
grievance after it has been withdrawn by the Ai Unit, although they have attempted to 
do so on at least three occasions.  Fortunately, this situation arises very infrequently.  In 
the absence of a contractual requirement on the part of the employer to reinstate a 
grievance, the matter is addressed through normal bargaining dynamics.  Occasionally 
an employer can be convinced to reinstate a grievance on the basis that a reinstated 
grievance is a more attractive option than a lawsuit.  The Union’s response to an 

                                                 
33 Record, p. 116 
34 Record, p. 116. 



PRB CASE NO. 1555  Page 11. 
 
 
employer’s refusal to reinstate a grievance depends on the facts and circumstances in 
each situation, including the Union’s bargaining leverage. 

 
In this particular case, Management insisted that the outpatient treatment was 

required by the last chance agreement.  The Unit concluded that it could not 
successfully challenge Management’s position.  The last chance agreement clearly 
provided that failure to comply with its provisions would be grounds for termination.  The 
IEB found that there was sufficient evidence in the record to support a conclusion that 
the outpatient treatment was mandatory so that the Unit’s decision not to pursue 
McMillan’s grievance to arbitration did not lack a rational basis. 

 
C. Rebuttal, by Steven McMillan: 

I set up and followed through on my treatment program.  I admitted myself into 
the Insight Center in Clarkston on an inpatient basis.  I was discharged on October 8, 
2004, after completing the full treatment program.  I set up an aftercare plan with my 
therapist, Dan Burman.  My therapy with Dr. Burman had nothing to do with the last 
chance agreement.  I returned to work on October 9, 2004.  I would not have been able 
to return to work until the conditions of the last chance agreement were met.  
Dr. Burman and I both felt that the last chance agreement had already been satisfied 
when we arranged for subsequent therapy.  My treatment by Dr. Burman was a 
personal matter.  

 
There is no documentary basis for the International Union’s claim that the 

outpatient treatment was mandatory under the last chance agreement.  The Union now 
seems to be relying on statements made by Margaret Hastings.  You should understand 
that Margaret Hastings works for a Corporation in Madison, Wisconsin, subcontracted 
by Android Industries.  She has no knowledge of any treatment programs in mid-
Michigan.  She had no involvement in my treatment program.  In any event, Hastings 
never reported that Dr. Burman said that outpatient treatment was required.  She wrote 
that she expected Dr. Burman to update her once his recommendations were complete.  
Dr Burman’s final recommendations to me did not include mandatory outpatient 
treatment.  On April 13, 2005, Dr. Burman wrote the following in a letter addressed to 
me: 

 
“There were no issues that required the assistance of 
employee personnel and it was my understanding that 
successful completion of treatment would be all that was 
required to return to work.”35   
 

Recording Secretary Smith’s response on May 8, 2006, to Administrative 
Assistant Rossi’s inquiry does not reflect any general requirements with respect to 
outpatient treatment.  This letter was written to protect the Local from liability long after 

                                                 
35 Record, p. 35. 
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the Local Executive Board had determined that there was no evidence that the last 
chance agreement had been violated.  The last chance agreement set forth in 
Article 14, §16, of the Local collective bargaining agreement is silent on the issue of 
outpatient care.  No historical practice for treatment of people with substance abuse 
problems exists.  Nevertheless, I did not object to outpatient treatment.  In fact, I actively 
pursued it. 

 
I attempted to contact Dr. Linda Hesson, but she was out of the office until mid-

April.  In any event, Dr. Hesson’s comment to Administrative Assistant Rossi does not 
really mean that the Center would allow a person to attend an outpatient treatment 
session without paying the twenty dollar co-pay.  While I was at the Insight Center in 
Clarkston, I saw people removed from the program because their insurance ran out.  
The Center is a business and they make most of their money on insurance coverage.  It 
is true that if a person went to Insight for help with no money or insurance, Insight would 
more than likely refer that person to IARC (Intake Assessment and Referral Center) for 
an assessment and then a referral back to the Dept.  So, the person would not really be 
turned away.  There is help if you know where to look.  That was not my case.  My 
insurance was in place, this was just a co-pay.  A person will be turned away if he or 
she does not have the co-pay.  A big blue and white sign on the reception window at 
Insight-Flint states that payment is due and payable on demand when services are 
rendered.  There is no dispute that I attempted to keep my outpatient appointment on 
October 27, 2004. 

 
Android Industries has a reputation in the Flint area for firing employees with 

seniority and replacing them with new hires on the lower tier of the two-tier wage 
system.  The Company succeeded in replacing me because I lacked the twenty dollars 
required to keep my appointment on October 27, 2004.  The Union should not have 
allowed this.  I did not violate the last chance agreement and this appeal should be 
decided in my favor. 

 
DISCUSSION 

 
Ai Unit Shop Chairperson Michael Paquette explained that he withdrew 

McMillan’s grievance based on the federal mediator’s conclusion that Android Industries 
had followed the collective bargaining agreement when it terminated McMillan for 
violating the terms of his last chance agreement.  McMillan discredits the federal 
mediator’s conclusion because he did not have an opportunity to participate in the 
mediation process.  We think McMillan may be overestimating the role of a grievant at 
this step of the grievance procedure.  This would not be a venue for him to plead his 
case for reinstatement.  There would not have been any opportunity during the 
mediation process for McMillan to argue with the mediator or present any additional 
evidence to support his position.  By this point, the case for McMillan’s reinstatement 
had already been presented to Management at the first four steps of the grievance 
procedure.  The role of the federal mediator at Step 5 of the grievance procedure is to 
determine whether there has, in fact, been a violation of the collective bargaining 
agreement.  If the mediator finds convincing evidence that the agreement has been 
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violated, he or she will assist the parties in settling the grievant’s claims.  If there is no 
violation, then there is no basis for settlement. 

 
In this case, the mediator determined that the contract had been followed.  

Nothing in Step 5 of the local collective bargaining agreement requires the presence of 
the grievant.  Indeed, the Company and the Union could have mutually agreed to waive 
the mediation step in the grievance procedure.  Here, Mediator Powers had the terms of 
McMillan’s last chance agreement before him and he apparently believed that it did 
require outpatient care.   Once the mediator made this decision, the Unit Shop 
Committee had to evaluate the Union’s chances of persuading an arbitrator to order 
McMillan’s reinstatement. 

 
It does appear to us that the Company’s case was fairly weak.  There is no 

explicit requirement in the last chance agreement that McMillan should seek outpatient 
care and there is a serious question whether his discharge would be sustained on the 
basis of an implicit requirement.  When McMillan appealed the withdrawal of his 
grievance to the Local Executive Board, the members of that body pointed out the 
weakness of the Company’s position and directed the Unit to make another attempt at 
convincing the Company that McMillan’s discharge would not be sustained by an 
arbitrator.  The fact that the Local Executive Board thought McMillan’s case was worth 
pursuing further does not require us to conclude, however, that the Unit’s decision to 
withdraw his grievance lacked a rational basis.  The role of a Local Union Executive 
Board in reviewing decisions made with respect to the handling of grievances is broad 
and flexible.  The Local Executive Board’s direction to the Unit in this case was 
consistent with its function as guardian of the members’ right to vigorous representation 
in the processing of their grievances. 

 
The Unit complied with the Local Executive Board’s directive and presented the 

grievance to the Company once again, but Management stood firm.  At this point, the 
Local Union had to decide whether to pursue the limited options available to it such as a 
strike or a lawsuit in an attempt to compel the Company to reinstate McMillan.  It 
decided that the merits of the case did not warrant further action. 

 
Our role in reviewing appeals from decisions made by the Union with respect to 

grievances is limited to determining whether the disposition or handling of the matter 
was devoid of any rational basis or influenced by improper motivations on the part of the 
Union representatives whose decisions are being reviewed.36  McMillan argues that the 
Company had an ulterior motive for wanting to terminate him.  He points out that under 
the two-tier wage structure in place at Android Industries, the Company could replace 
him with a cheaper employee.  This situation could perhaps have been a factor in the 
Company’s refusal to consider any settlement of McMillan’s discharge grievance and 
could help explain its intractability in negotiating with the Ai Unit representatives.  
However, even assuming such ulterior motivations on the part of the Company, this 

                                                 
36 UAW Constitution, Article 33, §4(i). 



PRB CASE NO. 1555  Page 14. 
 
 
would not assist the Union in obtaining McMillan’s reinstatement if the arbitrator 
concluded that the terms of the last chance agreement had been violated.  There is no 
indication that the Unit leadership had any interest in seeing McMillan terminated and 
no evidence of any improper deal between the Unit and Management regarding the 
settlement of his grievance. 

 
Furthermore, while there were grounds for challenging the Company’s position, 

there were significant weaknesses in the Union’s case as well.  There does not seem to 
be any dispute that McMillan was justly required to sign the last chance agreement on 
August 28, 2004, and that he did require treatment for alcohol dependence.  McMillan 
was a fairly low seniority employee so that he could not use his service with the 
Company as an argument for mitigation of the penalty of termination.  An arbitrator 
might well have sustained the Company’s position that successful completion of the 
program contemplated by the last chance agreement required a greater commitment 
from McMillan than merely completing the inpatient treatment at Insight.  McMillan 
apparently understood that outpatient care was part of his rehabilitation program 
because he made arrangements for outpatient care.  McMillan’s claim that he would 
have begun the outpatient treatment program if he had not lacked the twenty dollar co-
pay lacks credibility.  That argument might excuse his failure to attend the outpatient 
treatment scheduled for October 27, 2004, but it does not explain why he allowed a 
month to elapse before he saw the outpatient counselor.  If he really had no way to 
obtain twenty dollars during that period, he could have contacted the employer or his 
EAP representative for instructions on how to proceed.  These weaknesses in the 
Union’s position provided a rational basis for the Unit’s decision to withdraw the 
grievance and the Union’s decision not to pursue the matter further once the Company 
refused to reinstate the grievance. 

 
The decision of the IEB is affirmed. 
 


