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Bradley Bertone argues that the settlement of his grievances by the UAW-GM 

Department lacked a rational basis. 
 

FACTS 
 

Bradley Bertone worked at General Motors Vehicle Manufacturing Assembly 
Operations in Arlington, Texas (GMVM-Arlington), in a bargaining unit represented by 
UAW Local 276.  He had a plant seniority date of September 8, 1997.  On November 5, 
2004, Bertone was assigned to the transmission install job on the engine line.  At about 
5:30 p.m., Bertone was issued a medical pass for treatment of pain resulting from the 
performance of this job.  Bertone’s supervisor, Daffrin Walker, made the following 
comment on the medical pass: 

 
“EE does not want to run the transmission job.  He feels that 
he should not be the only AR1 running the transmission job in 

                                                 
1 “AR” refers to the Absentee Replacement pool. (Record, p. 52) 
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Chassis.  EE wanted to go home as soon as the shift started 
when told which job to report to which was the transmission 
job.  EE also wanted to negotiate with the business manager 
a day off for Monday, November 8.  He said he would run 
the job if he could have that day off. …”2 
 

The Medical Department added the following comment to the pass: 
 

“EE is willing to do alternative work but if will be staying on 
present job will request to go see his Dr.”3 
  

According to a statement submitted by Supervisor Walker, Bertone returned from 
medical on November 5 at around 7:10 p.m.  At this time Bertone asked Walker if there 
was work available for him, and Walker telephoned the Business Manager, Greg Long, 
to find out what work was available.  Long replied that Bertone should report to the 
transmission install job.  Walker described Bertone’s reaction as follows: 

 
“…I told Brad he had to report back to the transmission job.  
He said he was not going back to the transmission.  I 
informed him that he doesn’t have any restrictions and the 
transmission job was all I had.  He then said he was not 
going to do that job and said he would go home.  I put Brad 
on notice.  Brad got loud and walked off.  When he returned 
he had his items ready to go home.  He returned to my 
office.  I walked out and when I returned, Greg Long was in 
the office.  Greg asked me did I inform Brad that he was to 
go back to the transmission job and I replied yes.  I asked 
Brad once again are you refusing to go back to the 
transmission job and he said yes.  To make sure that Brad 
understood the question, Greg asked him again, so are you 
refusing to go to the transmission job, once again Brad said 
yes.  Brad was asked to report to Labor.”4 
 

Manager Long confirmed these events in a separate statement.  Long also explained 
that on the evening of November 5, there was a manpower shortage because 97 people 
were prevented from reaching the plant as a result of an automobile accident on the 
highway.5 
 

                                                 
2 Record, p. 4. 
3 Record, p. 4. 
4 Record, p. 19. 
5 Record, p. 20. 
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Bertone was discharged on November 8, 2004, at the conclusion of a disciplinary 
interview conducted pursuant to Paragraph (76a) of the UAW-GM National Agreement.  
The discharge notice states: 

 
“This action is taken because:  you were instructed to return 
to the transmission install operation repeatedly and refused 
to do so.  This is inexcusable to Management.”6 
 

UAW Local 276 filed four grievances on behalf of Bertone protesting his discharge.  
Grievance D447392 charged Management with an unjust discharge.  According to the 
grievance, the medical pass issued to Bertone authorized him to go home in order to 
see his own doctor.7  Grievance D447394 charged Management with violating Bertone’s 
Paragraph (76a) rights.8  Grievance D447395 charged Management with discriminating 
against Bertone on the basis of his race and gender in violation of Paragraph (6a) of the 
UAW-GM National Agreement.9  Grievance D447396 accused Greg Long, Daffrin 
Walker, and Jeff Manning of coercion.10 
 

The grievances were denied by Management at a Shop Committee meeting on 
December 6, 2004. The parties exchanged statements of position on the grievances on 
January 31, 2005.  The Union stated that on November 5, 2004, Bertone was assigned 
to the Absentee Replacement pool and had been working the transmission operation for 
two days in a row.  On the third day, according to the Union, Bertone informed 
Management that the job was hurting him and he asked why the assignment was not 
being rotated.  The Union asserted that Bertone had asked to go home to see his 
personal physician, but he was told by Management that there was alternative work 
available for him.  The Union’s statement continues: 

 
“…Grievant Bertone then returned to his area to attempt to 
do the alternative work.  Management at that time offered 
him the same operation, Transmission Install.  Grievant 
Bertone stated that he had already told Medical that he was 
not going to do that operation but had no problem with trying 
alternative work and that, if the same operation was 
assigned to him, he had a medical pass from Medical to see 
his personal medical doctor. …”11  
 

                                                 
6 Record, p. 14. 
7 Record, p. 15. 
8 Record, p. 16. 
9 Record, p. 17. 
10 Record, p. 18. 
11 Record, p. 52. 



PRB CASE NO. 1556  Page 4. 
 
 
The Union argued that Management should have let Bertone go home in accordance 
with the following provision of the Local agreement regarding medical attention: 
 

“MEDICAL ATTENTION 
It is recognized that there are times when an employee, 
because of illness, dental needs, or appointments with 
attorneys must be excused from work.  An employee having 
an appointment should advise his group leader of same as 
far in advance as possible and his request will [be] given 
every consideration.  Any problems should be brought to the 
attention of Labor Relations.  It is understood that, in the 
event that an employee becomes ill and requests to be 
excused from work to visit his doctor, such requests will be 
honored and if an employee is unable to work in the opinion 
of the plant medical department, the employee will not be 
requested to return to his/her job.  If the employee is 
required to return to his/her job, Management will without 
undue delay make the necessary arrangements for the 
employee to leave the plant.  The employee will be required 
to seek medical attention from his personal physician within 
twenty-four (24) hours and submit verification of the visit to 
the doctor.”12 
 

The Union pointed out that Bertone did visit his personal physician, Leigh Livingston, 
within 24 hours as required, and it submitted a statement from the physician.13  The 
Union argued that Management was deliberately provoking Bertone by assigning him to 
the same operation that had caused his injury. 
 

The Union further charged that Manager Greg Long violated Bertone’s 
Paragraph (76a) rights when he interrogated him after he had already been placed on 
notice by Supervisor Walker.  The Union reported that when Bertone attempted to raise 
this issue during his disciplinary interview and referred to his rights under NLRB v. 
Weingarten, 420 U.S. 251 (1975), Management responded by abruptly terminating the 
interview.14  In support of Bertone’s charge of discrimination, the Union observed that 
the transmission install operation is very demanding physically, and that Management 
had developed a pattern of placing males on that particular job.  The Union asserted 
that there should be no discrimination between females and males when it comes to 
assigning employees to jobs.15 

 

                                                 
12 Record, p. 52. 
13 Record, p. 5. 
14 Record, p. 60. 
15 Record, p. 62. 
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In its response to the Union, Management pointed out that Bertone had been 
reinstated from discharge in settlement of a prior grievance on April 26, 2004, with the 
understanding that the discipline would be removed from his record if there were no 
further violations within a six month period, excluding leaves and layoffs.  Management 
reported that this six month period had not expired on November 5, because Bertone 
had been on sick leave from September 30 until November 3, 2004.  Management 
maintained that Bertone was properly discharged based on his standing within the 
progressive disciplinary process after he refused to perform his job assignment on 
November 5, 2004.  Management noted that Bertone had no medical restrictions that 
would have prevented him from doing the job assigned to him, and that no safety 
condition existed that would justify his refusal.16 

 
Management stated that it was unaware of any violation of Paragraph (76a) of 

the National Agreement.  It observed that District 3A Committeeperson Will Langston 
was present and participated in Bertone’s disciplinary interview on November 5 and 
November 8, 2004.  In response to Bertone’s claim of discrimination, Management 
observed that no investigation into the charge had been conducted in accordance with 
Paragraph (6a) of the National Agreement, and no findings had been submitted to 
support the charge.17  In addition, Management pointed out that the Union had not 
submitted any information to support its claim of coercion.18 

 
Bertone’s grievances were denied by Management following an Appeal 

Committee hearing on July 1, 2005.  The grievances were appealed to the Umpire on 
July 29, 2005.  On December 21, 2005, International Representative Jerry Clifton 
settled Appeal Case AA-016, which appealed the denial of Grievance D447392, on the 
basis that Bertone would be returned to work on January 24, 2006, upon completing a 
return to work physical.  The settlement further stated that Bertone’s record would show 
a balance of shift plus 30-day disciplinary penalty for a period of 90 days, excluding 
leaves and layoffs.  The settlement stated that Bertone would not be entitled to any 
compensation as a result of his layoff. 19  Finally, the settlement provided: 

 
“If the grievant fails to return to work on January 24, 2006, 
per said provisions, this agreement will be considered null 
and void; the grievant will remain discharged, and the Union 
agrees to withdraw without prejudice this appeal case.”20 
 

The appeals related to Bertone’s other grievances were withdrawn without prejudice.  
On January 30, 2006, GMVM-Arlington Labor Relations Manager Brian Kole wrote to 

                                                 
16 Record, p. 68. 
17 Record, p. 74. 
18 Record, p. 76. 
19 Record, p. 100. 
20 Record, p. 101. 
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Bertone that his employment status with General Motors would remain as discharged as 
a result of his failure to report to work on January 24, 2006, in accordance with the 
settlement agreed to on December 21, 2005.21  
 

Bertone appealed the settlement of his grievances to the International Executive 
Board (IEB) on January 21, 2006.  In support of his appeal to the IEB, Bertone argued 
that he was compelled to do the transmission installation operation for three days in a 
row just because he is a male.  Bertone pointed out that there were three females with 
lower seniority who could have been given this assignment.  Bertone reported that he 
asked for a grievance protesting this discrimination and violation of his seniority rights 
on November 4, 2004, but that no grievance was filed.22  Bertone argued that 
Supervisor Walker placed him on notice for loitering after he returned from the Medical 
Department on November 5 because of the animus she felt towards him for trying to 
assert his Paragraph (6a) rights.23 

 
Bertone reported that Manager Greg Long then came into the office and 

conducted an illegal interrogation, and directed him to go to Labor Relations.  He 
asserted that his grievances were handled in a perfunctory manner at the third step and 
that his reinstatement improperly required him to take a physical exam.  He argued that 
the physical violated his rights under Paragraph (43b) (1), of the National Agreement.24  
Bertone asked that he be awarded back pay and have his record cleared. 

 
Representative Jerry Clifton responded to Bertone’s appeal in a memorandum 

addressed to International President Ron Gettelfinger on March 27, 2006.  Clifton 
pointed out that the case record did not support Bertone’s claim that he asked to go 
home on November 5, 2004, so that he could consult his own doctor.  Bertone admitted 
during his Paragraph (76a) interview that he offered to run the install operation if he 
could have Monday off.  In addition, when Bertone returned from medical, he wanted 
another job assignment, rather than a pass out of the plant.25  The medical pass issued 
to Bertone did not say that he should go home or that he was restricted in any way; it 
merely stated that he wanted alternate work.  In addition, Clifton noted that Bertone still 
had a 30-day disciplinary leave on his record when the incident occurred that led to his 
discharge.  Clifton gave the following explanation for his decision to settle Bertone’s 
grievances: 

 
“Management was willing to give Brother Bertone another 
chance to prove that he could be a good employee, but 
would not agree to pay him any money and that if he did not 

                                                 
21 Record, p. 110. 
22 Record, pp. 111-112. 
23 Record, p. 113. 
24 Record, p. 116. 
25 Record, p. 139. 
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report to work on January 24, 2006, this was his last chance 
and he would continue to remain on discharge.  After many 
discussions with Brother Bertone and the Local Union 
leadership, and thoroughly reviewing the evidence and the 
case record, I settled the case.”26 
 

Clifton stated that he concluded that Management had a high probability of proving that 
Bertone had refused to perform the transmission job.  He stated that, at best, the 
Umpire would return him to work with no back pay, and he might not reinstate him at 
all.27 
 

In response to the arguments presented by Bertone in his appeal to the IEB, 
Clifton observed that Management has the right to make job assignments and there is 
nothing in the collective bargaining agreement that requires Management to consider 
seniority when making assignments.28  Clifton reported that GMVM – Arlington has a 
written policy requiring employees who have been absent for more than five 
consecutive days due to illness or injury to be seen at the plant Medical Department 
before being sent to work.  Clifton maintained that a return to work physical does not 
violate the provisions of Paragraph (43b) (1) of the National Agreement. 

 
President Gettelfinger’s staff concluded that a hearing was unnecessary on 

Bertone’s appeal and they prepared a report to the IEB on the President’s behalf based 
on information provided by Bertone, the Local Union, and the UAW General Motors 
Department.  Staff observed that the Union’s duty of fair representation does not require 
it to take every appeal to arbitration.  They remarked that Representative Clifton is an 
experienced member of the GM Umpire Staff and has a good understanding of whether 
a case may be successfully arbitrated.  Staff concluded that it was reasonable for Clifton 
to conclude that the GM Department could not obtain more relief for Bertone through 
arbitration than had been achieved in the settlement.  Staff decided that the disposition 
of Bertone’s grievances was not devoid of a rational basis or influenced by fraud, 
discrimination, or collusion with Management.29 

 
Staff denied Bertone’s appeal and the IEB adopted staff’s report as its decision 

on September 14, 2006.  Bertone has now appealed the IEB’s decision to the Public 
Review Board (PRB). 

 
ARGUMENT 

 

                                                 
26 Record, p. 140. 
27 Record, pp. 145-146. 
28 Record, p. 141. 
29 Record, pp. 197-198. 
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A. Bradley Santos Bertone: 

The decision of the IEB is discriminatory and devoid of any rational basis.  The 
President’s staff denied my appeal without an objective review of the arguments 
presented.  The Union did not fulfill its obligation to represent me fairly in the 
administration of the collective bargaining agreement. 

 
B. International Union, UAW: 

It is undisputed that Bertone already had a 30-day disciplinary layoff on his 
record at the time of the discipline at issue.  Consequently, the next step in the 
progressive disciplinary process would be discharge.  Despite this fact, Bertone 
engaged in activity that permitted Management to administer the next level of discipline.  
The International Representative made a reasonable assessment that the best result 
that could be achieved for Bertone if the case were taken to the Umpire would be 
reinstatement without back pay.  Of course, it was very possible that an Umpire would 
have ruled against appellant, upholding the discharge.  The settlement of the case was 
a rational decision in light of the risks involved.  

 
It is a shame that appellant refused to comply with the favorable settlement 

negotiated by the UAW-GM Department by returning to work in January 2006.  Had he 
done so, he would still be working, thanks to the diligent efforts of the Union, and he 
would still have the right to object to any portion of the settlement with which he 
disagreed.  

 
C. Response of Bradley Santos Bertone: 

If my case were sent back to the GM Department for arbitration at this point, I do 
not believe I would receive favorable representation.  I intend to seek redress for the 
Union’s failure to represent me in a court of law. 

 
DISCUSSION 

 
Bertone’s basic complaint is that he should not have been assigned the 

transmission installation job for three days in a row when there were lower seniority 
employees who could have been given this assignment.  This did not give him the right 
to refuse his supervisor’s instruction to report to the transmission installation 
assignment, however.  It is the general rule of the workplace that an employee must 
comply with a supervisor’s instructions and grieve those which he or she feels are 
improper.  Bertone had no medical restrictions that would have prevented him from 
doing the transmission installation job, so his refusal to do the job assignment on 
November 5, 2004, left him open to discipline.  

 
Given the fact that Bertone’s prior disciplinary record subjected him to discharge 

under the Company’s progressive disciplinary process, it was not unreasonable for the 
Union to conclude that it could not successfully sustain his grievance before the 
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UAW/GM Umpire.  Under the circumstances, the Union achieved an excellent 
settlement for Bertone that preserved his job and his seniority.  It is very unfortunate 
that Bertone did not take advantage of this settlement.  There is no basis in this record, 
however, for any action on the part of this Board. 

 
The decision of the IEB is affirmed. 


