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Robert Henderson argues that modifications of the health care benefits due to 

retirees under the GM-UAW National Agreement that were accepted as part of a 
Memorandum of Understanding between representatives of GM and the UAW entered 
into on October 29, 2005, violated federal law and were therefore prohibited by the 
Preamble and Article 2, §4, of the UAW International Constitution.  

 
FACTS 

 
Robert Henderson is a retired General Motors (GM) employee and a member of 

UAW Local Union 659.  On December 11, 2005, Henderson filed an appeal to the 
International Executive Board (IEB) challenging the Union’s agreement to reduce the 
health care benefits of retired members of GM and Delphi Corporation.  In response to 
an inquiry from President Gettelfinger’s staff, Henderson explained that he believed the 
agreement violated provisions of the Employee Retirement Income Security Act of 1974 
(ERISA), and therefore the objectives stated in Article 2, §4, of the International 
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Constitution.1  Henderson maintained that the Union has a Constitutional duty to enforce 
ERISA and other laws passed for the benefit of employees.2  

 
Henderson argued that UAW President Leonard Woodcock made it clear in 1976 

that health care benefits were paid for and could not be taken away.  He submitted 
pages from a booklet on UAW Pensions and Early Retirement published in 1976 in 
which the retirees’ right to receive health insurance coverage is discussed.  One 
paragraph explaining the Union’s decision not to include automatic cost-of-living 
adjustments (COLA) in the UAW pension plans during bargaining in 1973 states: 

 
“It should be remembered that retirees’ health insurance is 
paid for.  Therefore, the impact of inflation is less severe for 
them than the C.P.I. would indicate, …”3 
 

Henderson maintained that federal courts in the United States, including the 
Supreme Court, have ruled that unions cannot negotiate reductions in retirees’ vested 
benefits without the retirees’ consent and that he had never consented to any reduction 
in his earned, vested, lifetime benefits.4  Henderson pointed out that the UAW had used 
these same arguments in the past to prevent employers from reducing retirees’ 
benefits.5   

                                                 
1 Article 2 of the UAW Constitution describes the objectives of the Union.  Henderson cited the following 
objective from Article 2, §4: 

“…To enforce existing laws; to work for the repeal of those which are unjust to Labor; to 
work for legislation on a national scale, having as its object the establishment of real 
social and unemployment insurance, the expense of which is to be borne by the 
employer and the Government.” 

2 Record, p. 4. 
3 Record, p. 8. 
4 Henderson attached to his appeal what appears to be a page taken from a pleading filed on December 
12, 2003, which cites Allied Chemical and Alkali Works of America, Local Union No. 1 v. Pittsburgh Plate 
Glass Co., 404 U.S. 157 (1971) as authority for the statement that “the UAW lacks authority to negotiate 
away the vested rights of GM retirees, who are no longer GM employees and whose interests conflict with 
those of current GM employees.” (Record p. 9)  He also attached excerpts from an Order and Opinion of 
Judge Patrick J. Duggan issued December 31, 2003.  According to this attachment, Judge Duggan ruled 
that a retiree health insurance benefit plan is a welfare benefit plan under ERISA.  An excerpt from the 
Opinion of Judge Duggan quoted in the attachment characterized health insurance benefits as a form of 
“delayed compensation or reward for past services.” (Record, p. 10) 
5 Henderson attached to his appeal a report to the Employee Benefits Committee of the American Bar 
Association Section of Labor and Employment Law concerning a class action suit filed by retired 
employees of Case Corporation objecting to the demand by El Paso Tennessee Pipeline Co., a 
successor to Case, that retirees pay a monthly premium for health care benefits.  The report states: 

“The Court issued a preliminary injunction, applying the rules of labor contract 
interpretation under UAW v. Yard-Man, Inc. 716 F. 2d 1476 (6th Cir. 1983) to determine 
whether the parties intended the benefits to vest for the lifetime of the retirees.  The Court 
recognized the Yard-Man ‘inference that the parties intended those benefits to continue 
as long as the beneficiary remains a retiree.’ Id. at 1482.  The Court found express 
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Henderson questioned the legitimacy of the economic crisis at GM that prompted 
the UAW to agree to the modification in the retirees’ health care benefit program.  
Henderson charged that GM had orchestrated its own crisis by manipulating the market 
for its product through rebates and other deliberately damaging business decisions.6  He 
asked the IEB to retract any agreement made with GM either at the bargaining table or 
as a result of proceedings in court which would allow GM to deprive its retired 
employees of vested benefits.7 

 
At the time that he filed his appeal to the IEB, Henderson was also part of a 

group who had appealed the modifications to GM’s health care plans to the IEB and 
eventually to the Convention Appeals Committee (CAC).  On February 28, 2006, 
Henderson notified the International Union that he was withdrawing from the group 
appeal in order to avoid confusion with his other appeal.8  The group appeal to the CAC 
is designated Phillip Fetting, et al. v. UAW General Motors Department and International 
Executive Board (IEB).9  The CAC issued a response to the group appeal on April 4, 
2006.  In that decision, the CAC addressed the claim that modifications to the GM-UAW 
National Agreement violated long-standing promises made by the UAW to its retired 
members.  The CAC decision states: 

 
“It is certainly true that the UAW has, for years, zealously 
guarded the benefits negotiated for its retirees.  This is 
something of which the UAW is rightfully proud.  The UAW 
has publicly proclaimed its intent to resist takeaways in 
retiree health care in general and at GM in particular.  Over 
the course of many negotiations, the UAW has delivered on 
those proclamations. 

                                                                                                                                                             
language in the agreements and plan documents that suggested that the benefits would 
continue following the termination of the labor agreements.  The Court also considered 
extrinsic evidence, including testimony that retirees were told ‘medical insurance benefits 
would continue unchanged for their lifetime’ and would be ‘fully paid by the Company.’  
The Court found that the ‘cap’ agreement was ineffective with respect to employees who 
retired before its effective date.  The Court therefore concluded that plaintiffs were likely 
to prevail on the merits.” (Record, p. 12) 

There is also an article from the September 2003 issue of Solidarity which describes the UAW’s success 
in challenging Navistar’s unilateral decision to revoke retirees’ health care coverage.  The article under 
the title “Benefits Lost and Gained:  Navistar Retirees Mark Rescue by UAW,” contains the following 
statement: 

“…Without a union that fights and bargains for retired as well as active workers, some of 
the 43,000 Navistar retirees and surviving spouses might have faced economic and 
emotional disaster.” (14) 

6 Record, p. 4. 
7 Record, p. 5. 
8 Record, p. 15. 
9 The named appellants are:  Phillip Fetting, Larry House, Pablo Lopez, Ray Lord, Alfred Noall, Donald 
Paige, and Frederick Wright. (46) 
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This long-standing success, however, simply cannot be 
twisted into a requirement that the UAW disregard economic 
reality.  To do so would require that the UAW turn a blind 
eye to the long-term best interests of its retired membership, 
and force the UAW to simply refuse to consider 
modifications to retiree benefits in situations where such 
modifications may be the best hope for restoring economic 
viability to the company that provides the benefits.  It would 
do little good for retirees if the UAW’s only potential course 
of action was to maximize short-term benefit levels while 
hastening the company’s demise, thereby making it 
impossible for the company to provide any benefits at some 
point in the not-too-distant future.”10 
 

In the conclusion to its decision, the CAC noted that the appellants had made no claim 
that the Union acted in bad faith when it negotiated the modifications of the GM-UAW 
National Agreement.11 
 

While the Fetting appeal was being processed to the CAC, the UAW was also 
pursuing a class action lawsuit against GM seeking a declaration that GM’s threat to 
modify the retiree health care package unilaterally violated its obligations under ERISA 
and its contractual obligations under the collective bargaining agreement.12  The parties 
in that action submitted a Memorandum of Understanding entered into on October 29, 
2005, describing the proposed modification to the GM-UAW National Agreement as a 
settlement of the claims made in the lawsuit.13  Federal District Court Judge Robert H. 
Cleland reviewed the proposed settlement and issued a “Findings of Fact and 
Conclusions of Law.”  He observed that the contested issue presented by the lawsuit 
was whether retiree health care benefits are vested.  On this point, Judge Cleland 
stated: 

 
“The parties make a variety of legal and factual arguments in 
support of their positions, demonstrating the sharply-
contested nature of the dispute.  This litigation comprises a 
genuine case or controversy.  In the end, however, the court 
need not resolve this sharply contested dispute, and indeed 
it would be inappropriate for it to do so.  See Grinnell Corp., 
495 F.2d at 456 (court does not have the ‘right or the duty to 
reach any ultimate conclusions on the issues of fact and law 
which underlie the merits of the dispute.’)  Instead, the 

                                                 
10 Record, pp. 51-52. 
11 Record, p. 59 
12 Record, p. 26. 
13 Record, p. 21. 
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relevant question is whether the parties have been able to 
assess their respective positions accurately and thus to 
make an informed and appropriate determination about the 
relative merits and risks of settlement.  The settling parties’ 
written submissions and argument make clear that they have 
extensively analyzed the relevant plan documents, have a 
firm grasp of the relevant law, and have thoroughly 
evaluated the respective arguments on the merits.”14 

 
Judge Cleland acknowledged the objectors’ claim that their health care benefits were 
vested, but he noted that a disagreement over the merits of the parties’ dispute is not a 
basis for disapproving an agreement to settle the matter.  Cleland observed that “the 
law provides for settlement of even so-called ‘meritorious’ claims, reflecting the fact that 
settlements are generally based on several different considerations.”15 
 

Cleland’s opinion responded to a claim that the UAW as the representative of 
GM’s active employees had a conflict of interest with the retired employees as a group.  
The objectors cited the Pittsburgh Plate Glass case as authority for this claim.  Judge 
Cleland stated: 

 
McKnight asserts, citing Allied Chem. Workers v. Pittsburgh 
Plate Glass Co., 404 U.S. 157, 174, 92 S.Ct. 383, 30 L.Ed. 
341 (1971), that the settlement is tainted because of the 
UAW’s alleged ‘prohibitive conflict of interest’ as collective 
bargaining representative of active GM employees.  In 
Pittsburgh Plate Glass the Supreme Court held only that 
retirees were not ‘employees’ within the meaning of the 
National Labor Relations Act, and that an employer therefore 
had no legal duty to bargain with the union over the benefits 
of workers who were already retired.  Pittsburgh Plate Glass 
does not hold that a union cannot adequately represent a 
class of retirees in a class action.  Moreover, even as to 
collective bargaining, the Court emphasized that, if the 
employer agreed, a union could bargain on behalf of its 
retirees. Id. at 181, n. 20.”16 
 

Cleland pointed out that it was not the UAW or its counsel who agreed to the terms of 
the settlement agreement on behalf of the retirees, but counsel for the retirees as a 
Class who made the independent judgment that the settlement was in the interest of the 
Class.  Cleland remarked that it did not matter that counsel did not participate in the 
negotiations that produced the settlement agreement.  He stated: 
                                                 
14 Record, p. 29. 
15 Record, p. 34. 
16 Record, p. 35. 
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“Class Counsel’s lack of participation in the initial settlement 
framework does not render their representation inadequate.  
In the absence of a disabling conflict, Class Counsel can 
evaluate whether their participation in crafting the ultimate 
compromise agreement was sufficient to protect their clients’ 
interests and to seek additional participation (or refuse 
approval) if it were not. …”17 
 

President Gettelfinger’s staff concluded that a hearing was unnecessary on 
Henderson’s appeal to the IEB.  They prepared a report to the IEB on the President’s 
behalf based on information provided by Henderson and the UAW National General 
Motors Department.  According to staff’s report to the IEB, the UAW initially advised GM 
that it would not negotiate over health care issues until negotiations began for the 2007 
National Agreement.18  GM responded with the assertion that it had the right to modify 
health care provisions related to retired members with or without the UAW’s consent.  
Finally, GM agreed to open its books to an independent study to confirm its assertion 
that health care costs were impeding the Corporation’s ability to operate.  According to 
staff’s report, an analysis of GM’s books confirmed “that GM’s claim of financial 
hardship was true and an immediate need for relief was necessary to keep the 
Corporation operative for the long-term.”19 

 
Staff maintained that the IEB’s decision in response to the Fetting appeal also 

applied to Henderson’s appeal.  Their report states: 
 

“As explained at length in our Fetting IEB Decision, the 
UAW’s General Motors Department spent many months in 
difficult bargaining over GM’s threats to unilaterally terminate 
or modify the retiree health benefits of GM retirees.  That 
bargaining involved an unprecedented level of financial and 
actuarial inquiry, including the retention of a leading Wall 
Street investment banking firm to conduct a thorough review 
of GM’s current financial situation on behalf of the UAW.  As 
a result of that inquiry, the UAW determined that GM’s 
financial situation was indeed perilous and that, in the 
absence of modifications to the retiree benefit costs, GM’s 
viability as an on-going enterprise was in serious doubt. 
 
Based on that information, the Union spent several months 
in difficult discussions with GM, which resulted in a tentative 
agreement that preserved the vast majority of the retiree 
benefits and, as noted above, provided that active 

                                                 
17 Record, p. 37. 
18 Record, p. 76. 
19 Record, p. 77. 
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employees would also make sacrifices in wage levels, with 
the proceeds of those sacrifices being used to enhance the 
benefits that retirees would receive. 
 
The tentative agreement was ratified by the active 
membership.  It was also approved by the United States 
District Court for the Eastern District of Michigan, as a fair, 
reasonable and adequate settlement of the class action 
lawsuit.  The District Court’s approval came only after the 
District Court went through the entire process for approval of 
class action settlements, including detailed notices of the 
proposed settlement being distributed to over 500,000 
retiree class members.”20 
 

Staff observed that Henderson’s arguments did not change the result reached in the 
Fetting appeal.  Staff denied that the Constitutional provisions cited by Henderson 
prohibited the kind of negotiations engaged in by the UAW in response to the situation 
at GM.  The IEB adopted staff’s report as its decision on July 26, 2006.  Henderson has 
now appealed the IEB’s decision to the Public Review Board (PRB). 
 

ARGUMENT 
 

A. Robert Henderson: 

Benefits of retired members cannot be negotiated away by the Union without the 
retirees’ consent.  As an active employee, I deferred a portion of my weekly wages to 
pay for health care after I retired.  Like other UAW members, I made health care a big 
part of my plans for retirement.  GM and the UAW had no more right to agree to deprive 
me of these vested benefits than they would have had to reclaim previously earned 
wages from my private bank account. 

 
General Motors’ alleged financial crisis was not an unforeseen situation; it was 

deliberately set up by GM.  GM would give discounts and rebates to everyone one 
month which would naturally lead to low sales the next month.  GM stock went from 
about $35 in July 2005 to a low of about $18 during the alleged crisis.  Then, magically, 
by July 2006, the price was approaching the $35 mark again.  The UAW states that it 
hired a team of specialists to review GM’s books and they concluded that the 
Company’s financial condition was distressed to the point that its long-term viability was 
threatened.  Yet, GM’s Chief Executive Officer, Rick Wagoner, stated to the press on 
several occasions that bankruptcy was not in the cards.  I have collected news reports 
from various sources showing that during this same period GM was investing billions 
world wide.  Has the UAW investigated to see if they were given correct information to 
support GM’s claims?  GM has acknowledged in the past that it maintains numerous 

                                                 
20 Record, p. 90-91. 
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sets of books.  GM has been investigated by the SEC for submitting inaccurate financial 
statements.  Delphi Corporation was fined for submitting false financial statements. 

 
Furthermore, even if GM was in financial trouble, its survival was not solely 

dependent on reducing retirees’ health insurance benefits as opposed to reducing costs 
in other operations.  The UAW stated that GM approached them to discuss ways to 
increase GM’s profits by reducing retirees’ health care benefits.  Did the Union ever 
suggest bringing record-setting profits from overseas operations back to North America 
or reducing the exorbitant salaries of GM’s executives?  After all, it was the executives 
who created this problem.  Contributions could have been made by members of GM 
management, stockholders, and GM’s creditors, all of whom have a stake in keeping 
GM solvent.  GM and UAW counsel never presented evidence in court establishing that 
GM could not have paid the cost of maintaining the retirees’ health care benefits.  
Furthermore, no evidence was produced to show that GM was likely to go bankrupt in 
the near future.  The modification to the National Agreement negotiated by the UAW did 
nothing more than provide benefits for stockholders at the expense of the retirees.  

 
The UAW’s acceptance of GM’s proposal to reduce retirees’ benefits in order to 

protect the profits of shareholders and the income of executive officers was a form of 
collusion.  This collusion takes place through the establishment of jointly funded trusts 
such as the UAW-GM Center for Human Resources (CHR), an organization whose 
purpose is to make GM more competitive in the marketplace by promoting programs 
that are contrary to the purpose of a labor organization.  The UAW refers to the situation 
as “partnering” but this partnering has undermined the bargaining relationship between 
GM and the UAW to the detriment of GM’s represented employees. 

 
The automobile manufacturers transfer millions of dollars to the UAW 

International Union through national joint program centers.  This money goes into the 
International Union’s general fund as a reimbursement for salaries paid to 
administrators of these joint programs.  In 1992, the UAW received $7.8 million from 
GM as reimbursement for salaries of CHR administrators.  Today, over 100 employees 
of the International Union receive fulltime compensation from the CHR.  Over the years, 
the UAW has become increasingly dependent on the joint programs to maintain its 
operations.  These joint programs are no more than administrative departments of 
General Motors. 

 
The partners in this operation, GM and the UAW, already understand that the 

International Union would have to make financial adjustments without the 
reimbursements that pay for their wages, lifetime retirement benefits, and high style of 
living.  Although there is no explicit attempt to influence the Union’s policy through these 
reimbursements, the danger in allowing the Union to accept them indiscriminately is that 
loyalties begin to shift.  The welfare of the administrative department begins to take 
precedence over the interests of the members that the International Union is meant to 
represent.  Until the caucus that runs the UAW can be convinced that the Union can 
operate without joint program reimbursements, the Union will continue to make 
decisions based on the Company’s interests rather than that of the employees.  
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Consider what Vice-President Shoemaker controls as Director of the CHR.  His budget 
for the GM Department was just over $4.7 million.  That same year he managed over 
$179 million in total expenditures and joint reservoir funds for the CHR.  Ask yourself if 
you were in his shoes where your priorities and commitments would lie?  GM has 
encouraged our Union leaders to think of themselves as business partners.  How can a 
Union leader pretend to represent the contractual needs of Union members while at the 
same time being obligated to find a method to save the corporation billions of dollars in 
health care costs?  

 
The material distributed by the UAW concerning the modification to the National 

Agreement suggested to active members that the cost-of-living increase they were 
foregoing would be used to pay for pensions and retiree medical expenses.  Instead, 
the money was paid into yet another one of these joint trust funds called a Voluntary 
Employees Benefits Administration (VEBA).  The assets of General Motors are no 
longer on the line for retirees’ health care benefits, and the VEBA could run out of 
money.  The Union agreed to a mere $1 billion health care VEBA in exchange for the 
$15 billion health care trust that previously existed.  The terms of the new health care 
VEBA allow twenty percent of its income to be used for administrative purposes.  The 
Union now has another source of income to replace per capita taxes lost as a result of 
its dwindling membership. 

 
The Court proceeding that resulted in the approval of the settlement agreement 

was a sham.  There were three interest groups represented in this litigation: 1) General 
Motors Corporation, 2) Employees of GM represented by the UAW, and 3) GM retirees.  
GM and the UAW secured counsel for the retirees.  This counsel was hired for the sole 
purpose of expediting a deal already agreed to by the other two parties.  All of this was 
done to avoid resolving the real issue at stake which was whether GM was legally 
precluded from altering the retirees’ vested health care benefits.  Retirees were not 
offered the option of refusing to participate in the lawsuit in order not to be bound by the 
conclusions predetermined by GM and the UAW.  

 
It took years of sacrifice and solidarity to construct the retirement package for 

retirees of GM.  It took only one day in a federal courtroom for all of that to be lost.  In 
approving the settlement agreement put together by GM and the UAW acting as 
partners, the Court overlooked the fact that there must be a genuine conflict for there to 
be a lawsuit.  The Court allowed this case to proceed even though GM and the UAW 
had already settled their differences before the suit was begun.  GM and the UAW did 
not go to Court to settle any conflict or disagreement.  They walked hand in hand to the 
federal judge to get approval of an otherwise illegal agreement. 

 
Judge Cleland told the Detroit press that he approved the settlement agreement 

because only 1250 retirees objected to it.  The information the UAW sent to retirees in 
December 2005 regarding the health care agreement was different from the description 
of the settlement in the notice of the lawsuit given to the retirees.  This notice was 
buried in dense paperwork concerning the lawsuit so that most of the retirees would not 
read it.  It is noteworthy that the attorney who mailed out the information that included 
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the notice of the deadline to object to the settlement acknowledged in court that the 
retirees probably did not read it.  This notice required retirees to object to the settlement 
by February 13, 2006, or let their silence forever bar them from objecting.  We did not 
deserve to be treated like this.  

 
The settlement agreement that was negotiated by GM and the UAW was illegal.  

The lawsuit in federal court used to validate the settlement was a carefully orchestrated 
sham.  There was no genuine conflict that GM and the UAW sought to resolve by 
commencing this lawsuit.  I am asking the PRB to direct the UAW to retract any 
agreement with GM that would allow the Company to renege on its obligation to provide 
retirees with health care benefits. 

 
B. International Union, UAW: 

Appellant Henderson has alleged that the UAW violated Article 2, §4, Article 3, 
and the Preamble to the UAW Constitution when it negotiated the settlement agreement 
modifying the health care benefits of GM retirees.  The IEB found that the Constitutional 
language relied on by appellant did not prohibit bargaining on the topics at issue here.  
In his appeal to the PRB, appellant has added criticism of the decision issued by the 
Court on March 31, 2006, in UAW et al. v. GM.  He also rehashes arguments made and 
rejected in the course of that litigation. 

 
It is plain that appellant believes that the UAW should not have negotiated the 

retiree health care settlement, or should have negotiated different terms.  Henderson’s 
argument, however, challenges an official bargaining policy of the International Union 
and is therefore not within the PRB’s jurisdiction.  Article 33, §3(f), of the UAW 
Constitution states: 

 
“In no event shall the Public Review Board, under this or any 
other article, have jurisdiction to review in any way an official 
collective bargaining policy of the UAW.” 
 

Although Henderson’s arguments are outside of the PRB’s jurisdiction, similar 
arguments were addressed by the CAC in response to the Fetting appeal.  The CAC 
reviewed and approved the UAW’s decision to negotiate the retiree health care 
settlement that Henderson objects to. 
 

The decision of the Court in UAW et al. v. GM binds the UAW, GM, and the 
retirees of GM.  The PRB cannot invalidate that decision.  In any event, the Court in that 
case carefully considered all of the arguments raised by Henderson in this appeal.  
Appellant insists that GM and the UAW may not alter the retirees’ benefits without the 
retirees’ consent.  However, it was not the settlement agreement that modified the 
retirees’ benefits.  That agreement specifically stated that it would not become effective 
with respect to the retirees unless and until a U.S. District Court judge approved the 
settlement in a class action brought by the UAW and the retirees under which the 
retirees were represented by independent counsel.   
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Appellant claims that the retirees were not adequately represented by the 
independent counsel.  The Court specifically rejected that argument, but it is not an 
issue on which the PRB could rule in any event.  Appellant asserts that the settlement 
agreement was the result of collusion.  This argument was also presented to the court 
and rejected.  Judge Cleland’s opinion states: 

 
“There has been no fraud or collusion in this case.  To the 
contrary, there is an ongoing adversarial relationship 
between the Class and UAW, on the one hand, and GM, on 
the other  hand, with respect to the question of GM’s 
asserted right to unilaterally change, modify or terminate 
health care benefits, and the parties are in fundamental and 
irreconcilable disagreement on this issue.  The evidence 
establishes that the settlement was the result of hard-fought 
negotiations over several months, the exchange and 
evaluation of information, and the independent review and 
acceptance of the compromise by all parties.  The process 
was entirely arm’s length, with each party representing and 
pursuing its own interests. … ”  
 

The decision to bargain over the tentative retiree health care settlement and to 
seek approval of that settlement in a class action lawsuit are textbook examples of 
bargaining policy which are exempt from PRB jurisdiction.  The CAC, which has 
complete authority over such matters, approved both decisions.  Appellant has not 
identified any discrimination, fraud, collusion with management, or irrationality by the 
Union, or any violation of the UAW Constitution.  The decision of the IEB should 
therefore be affirmed. 

 
C. Rebuttal by Robert Henderson: 

My claims have never been addressed by the CAC.  I am not asserting that 
retirees should have been allowed to vote on the modifications to the National 
Agreement.  I understand that retirees cannot vote on the modifications.  The 
International Union ignores my argument that the UAW stood alongside GM in 
opposition to the retirees.  This is a charge of collusion.  

 
The UAW colluded with GM to deprive retirees of vested benefits.  The UAW 

entered into this pact with GM because the IEB members knew this would bring in $200 
million per year in new revenue as well as three new plum jobs administering the VEBA.  
The UAW knew that what they were doing was contrary to law and the existing 
contracts.  They acknowledged as much by admitting that it could only be implemented 
subject to court approval.  The Court decided a case brought by two parties who had 
already agreed on what should happen.  The Court rejected the objections of about 
1250 retirees.  This was not a tiny fraction as it was characterized by the International 
Union.  It was a significant number compared to the seven specially selected plaintiffs 
who participated in this lawsuit.  If you factor in that the objectors have no funds, mailing 
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lists, or network to contact retirees, no union halls or soldiers to get the message out, 
this was a very significant number.  The UAW even rented luxurious buses to transport 
about 50 supposed supporters of its action, but some of those complained that they had 
been fooled and they left angry.  No one spoke in favor of the UAW.  Meanwhile, the 
objectors car-pooled or drove many miles at their own expense to have their voices 
heard. 

 
This is not an issue of bargaining policy but an issue of breach of contract by GM 

and the UAW.  The UAW is supposed to be representing the interests of its members.  
GM can take care of itself.  The UAW was aware that GM had not been required to 
provide the court with any proof that it needed to reduce retirees’ benefits.  I wish the 
UAW leadership would reflect on their actions and support this appeal instead of 
focusing on a Pyrrhic victory.  It would give them a way to get out of their entanglement 
with GM.  

 
In its response to my appeal, the International Union speaks of a hard-fought 

negotiation with GM.  These were the words used by GM’s attorneys during the hearing 
before Judge Cleland to describe the deal between GM and the Union.  The Judge said 
that the law allowed him to rely on the assertion of counsel that the settlement had been 
the result of negotiations rather than collusion at the expense of retirees.  That worked 
out well for everyone except the retirees who defrayed part of their wages for 30 years, 
getting up early and working second and third shifts around chemicals, dust, asbestos, 
fiberglass, and other industrial pollutants.  Making a deal with GM to take retiree 
benefits, and then going to court using seven selected people to represent half a million 
retirees in order to circumvent existing laws and contracts, is a violation of our UAW 
Constitution.  

 
Thankfully, former UAW administrations created the PRB to keep the 

International Union honest.  Many cases do not make it to the PRB, not because the 
International Union is always fair, but because the appeals process is so difficult and 
intimidating.  The International Union should be directed to extricate itself from its illegal 
bargain with GM.  The UAW should not be promoting the interests of GM but those of its 
dues-paying members. 

 
DISCUSSION 

 
 

We agree with the International Union that this claim provides a textbook 
example of an official bargaining policy which we are precluded from reviewing by 
Article 33, §3(f), of the International Constitution.21  Henderson argues that the Union’s 
                                                 
21 Article 33, §3(f), provides, in pertinent part, as follows: 

 

“Limitation.  In no event shall the Public Review Board, under this or any other article, 
have jurisdiction to review in any way, an official collective bargaining policy of the 
International Union.” 
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policy is inconsistent with its purpose as an institution.  Early in our history, we rejected 
the notion that we could review established bargaining policies based on the claim that 
such policies were inconsistent with the Union’s objectives.  In Appeal of John E. 
Considine, et al., 1 PRB 255 (1962), we observed that such an extension of jurisdiction 
would give the PRB almost limitless control of the Union’s negotiation of collective 
bargaining contracts.  Our opinion states: 

 
“Refined to its logical conclusion, appellants’ argument 
demonstrates the untenable nature of their position: Thus, it 
may be supposed that the goal of every labor union is the 
betterment of the lot of its members.  Arguably, then, 
everything done by the union to achieve this end is merely 
the implementation of its policy.  Under this view, Public 
Review Board control over the content of UAW contracts 
would be limitless.  Such a result, we believe, would be 
neither proper nor desirable.”22 
 

We concluded in Considine that such an extension of jurisdiction would have the effect 
of supplanting the democratic processes which this Board was created to strengthen.  
 

The question whether a particular course of action is consistent with the 
objectives of an organization is essentially a political question which must be resolved 
through political processes.  We have consistently held that those who disagree with the 
political decisions of the IEB and the International Union must seek to influence those 
decisions through participation in the Union’s political structure rather than the appellate 
processes of Article 33.23  That rule does not address Henderson’s concerns, however, 
because Henderson is retired and retired members have a very limited voice in the 
Union’s policy making processes.  In Hawkins v. Local Union 7, UAW, PRB Case 1283 
(2000), we observed: 

 
“…It is apparent to us that the framers of the Constitution, 
while otherwise providing full membership rights to retirees, 
intended specifically to exclude them as a class from 
participation in all aspects of the collective bargaining and 
contract administration processes. …”24 
 

The International Union has explained that its bargaining policies are designed primarily 
for active employees whose interests may be at odds with those of retirees.  The Union 
has also expressed concern that allowing retirees to influence the development of 
                                                                                                                                                             

 
22 1 PRB 255, at 258. 
23 See Peter Downs v. International Executive Board, 8 PRB 548 (1995), and Warren Davis v. 
International Union, PRB Case 1441 (2003). 
24 PRB Case 1283, at 5. 
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bargaining policies could hinder the Union’s ability to respond to changes in the 
economic environment.  In King and Ford v. UAW Local 600 Executive Board, PRB 
Case No. 1499, (2005), the International Union justified the rule prohibiting retired 
members from running for political offices which involve collective bargaining duties as 
follows: 
 

“…This is a good rule.  Retired members are not as 
accountable to the current Union membership as active 
ones.  They may be less accessible.  They may also be 
more prone to represent the interests of other retired 
members instead of current members.  All of these factors 
may diminish the ability of the Union to react to the changing 
nature of the work place.  They may also expose the Union 
to legal liability. ....”25 
 

Indeed, Henderson’s critique of the Union’s jointly funded programs seems to justify the 
Union’s concerns.  The Union’s concept of “partnering” with GM may be heresy to 
Henderson, but the current generation of union members has embraced a less 
adversarial approach to bargaining in recognition of the Union’s and the Company’s 
shared interests.  The Constitution excludes retirees from influencing the collective 
bargaining negotiations because, as a general rule, retirees are no longer greatly 
affected by such negotiations.  Retirees have had their opportunity to influence the 
Union’s collective bargaining policies and are now enjoying the benefits of those 
policies.  
 

Henderson argues that the UAW lacked the authority to reduce the retirees’ 
vested health care benefits citing the Supreme Court’s decision in Allied Chemical and 
Alkali Works of America, Local Union No. 1 v. Pittsburgh Plate Glass Co., 404 U.S. 157 
(1971).  The rule established in Pittsburgh Plate was that an employer has no obligation 
to bargain with a Union about employee benefits, but these benefits remain a 
permissive subject on which the employer and union may agree to bargain.  The 
negotiations between GM and the UAW over retiree benefits occurred in the context of 
a bargaining history that had established the health benefits in prior agreements.  In 
other words, the parties had made retiree health care benefits a permissive subject of 
bargaining.  That was the basis for the Union’s opposition to GM’s planned unilateral 
modifications as contrary to its contractual obligations in the federal court.  We also 
agree with Judge Cleland’s conclusion that the Union did not necessarily have a conflict 
of interest with the retirees as a group simply because the Union’s primary duty was to 
active members of the bargaining unit.  An agreement, even an agreement to reduce 
benefits for retirees, could be in the retirees’ best interests.  Nevertheless, we do 
understand the force of Henderson’s contention that the Union could not legally diminish 
the retirees’ benefits without their consent.26   
                                                 
25 PRB Case 1499, at 9. 
26 As an example of how the International explained its bargaining policy in the past, see Owen Bieber’s 
letter to the IEB dated April 23, 1984. (Record, pp. 268-270) 
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This possible limitation on the Union’s bargaining authority has no bearing, 
however, on the Constitutional limitation on our jurisdiction stated in Article 33, §3(f).  
There is no question that the Union and GM were engaged in substantial negotiations 
over matters of vital mutual concern, and that the Union was plainly applying official 
collective bargaining policy in the process.  The fact that the Union was not bargaining 
on behalf of this particular appellant does not expand our jurisdiction.  The reason for 
the limitation within the context of the Union’s appellate procedures still applies.  The 
issues raised by Henderson are ones that ought to be dealt with through democratic 
processes rather than by decree.  We cannot protect the rights of retirees, if by doing so 
we must contradict policy decisions made by the membership of this Union. The retirees 
must look to the federal courts for that protection. 

 
The International Union has acknowledged throughout the processing of this 

appeal that it could not diminish the retirees’ benefits without their participation and 
representation in the process.  Thus, the settlement agreement being challenged here 
specifically provided that it would not become effective with respect to the retirees 
unless and until a U.S. District Court judge approved the settlement in a class action 
brought by the UAW and the retirees under which the retirees were represented by 
independent class counsel.  The essence of Henderson’s complaint is that the 
proceedings in the US District Court, which resulted in approval of the settlement 
agreement, were a sham.  He argues that retirees did not receive adequate notice of 
the class action lawsuit, and that those who objected to the settlement did not have 
adequate representation by independent counsel.  He argues that it was particularly 
unfair for retirees to be bound by this settlement because they could have challenged 
any attempt by GM to reduce their benefits unilaterally without interference by the 
UAW.27 

 
The issues Henderson has raised in connection with the class action lawsuit in 

the United States District Court such as the existence of a genuine case or controversy 
and the adequacy of counsel for the objectors are not before this Board.  The decision 
issued by the CAC in response to the Fetting appeal indicates that some of the 
objectors have filed an appeal challenging Judge Cleland’s findings of fact and law with 

                                                 
27 Henderson recently submitted to us a copy of a decision of the District Court of Tennessee, issued on 
May 16, 2007, in response to a class action suit brought by retirees of Caterpillar Inc.  In that case, the 
Court ruled that retirees’ health benefits had vested and could not be unilaterally reduced.  Furthermore, 
the Court found that retirees were entitled to bring an action against Caterpillar for breach of contract on 
their own, rather than as a claim of a violation of the Union’s duty of fair representation.  The Court’s 
opinion states: 

“The union would have standing to bring the suit on behalf of the retirees to enforce their 
bargained-for benefits because the union had a 'direct interest in maintaining the integrity 
of the retiree benefits created by the collective bargaining agreement,' notwithstanding 
the fact that the retirees may choose to deal with the company on their own.' Cleveland 
Elec., 440 F.3d 809, 816 (quoting Yard-Man, 716 F.2d at 1486-87)  The plaintiffs here 
have simply chosen to deal with the company on their own." 
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the Sixth Circuit Court of Appeals.28  If this was a collusive arrangement or even less 
than good faith effort by the Union, that is the appropriate venue to address these 
problems.  The negotiation of the settlement agreement and the plan to have it 
approved in a class action lawsuit was part of a complex bargaining policy adopted by 
the UAW, which we are forbidden to review in any way. 

 
The decision of the IEB is affirmed. 

                                                 
28 Record, p. 48. 


