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We consider whether the decisions made by the Union with respect to appellants’ 

grievances lacked a rational basis or were otherwise improperly motivated. 
 

FACTS 
 

The appellants in this case were all employees of Atlantic Automotive 
Components (“AAC” or “Atlantic”) in a bargaining unit represented by UAW Local Union 
1972.1  AAC is based in Benton Harbor, Michigan.  In 2004, there were 264 AAC 
                                                 
1The appellants are:  Rodney Alexander, Lillian Clayton, Tineno Ferguson, Darrian Ford, Ann Gardner, 
Margaret Garey, Debra Graham, Mariedth Greathouse, Brenda Harmon, Lavada Hollins, Willie Hoyle, 
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employees in the bargaining unit.2  In the fall of 2004, AAC began investigating reports 
of widespread misconduct regarding unemployment benefits claims by its employees.  
Following a six week investigation, management determined that 198 employees had 
incorrectly reported earnings to the Michigan Unemployment Insurance Agency (“UIA”).3 

 
On December 8, 2004, 143 employees of AAC, including the appellants, were 

suspended for providing false information to the UIA. Prior to suspending the 
employees, AAC notified two officers of Local Union 1972 that team members were 
going to be suspended and that each member would be interviewed and given the 
opportunity to explain the misreporting.4  The interviews took place on December 9, 10, 
and 11, 2004.  At the conclusion of these interviews 16 of the suspended employees 
were assessed a two-week disciplinary layoff and the remaining 127 employees were 
discharged.5 

 
On March 18, 2005, International Representative William Webster entered into 

an agreement with AAC regarding the discipline assessed in connection with the 
Company’s investigation of misreporting by its employees to UIA.  The Agreement 
identifies 53 employees who were not suspended or discharged as a result of the 
investigation as Group A and 16 employees who had received a two-week disciplinary 
layoff as Group B.6  Under the terms of this agreement, the employees in Group B had 
their suspensions reduced to one day for each reporting discrepancy.7  The Agreement 
also provided that the settlements reached would not be used as precedent or offered 
as evidence in any subsequent manner other than to enforce the Agreement itself. 

 
Local 1972 apparently filed grievances on behalf of the other discharged 

employees and six of these grievances were submitted to arbitration.  Arbitrator 
Deborah M. Brodsky conducted a hearing on the discharge grievances of Lisa Bobo, 
Eugenia Caruthers, Santia Castleberry, Pearly Harris, Luciel Johnson-Green, and 
Terrance Yates on December 14, and 15, 2005.8  The evidence established a consistent 

                                                                                                                                                             
Kim Isom, Areatha Murphy, Aaron Rolling, Sarah Smith, David Weir, Keith Weschgel, Pearly Harris, Mary 
Phillips, and Ruth Williams. 
2 Record, Book 1, p. 22. 
3 Record, Book 1, p. 22. 
4 Record, Book 1, p. 23 
5 Record, Book 1, pp. 27 and 92. 
6 Three of the employees who had been suspended were offered full reinstatement at the conclusion of 
the Company’s interview process and two of them accepted the offer and returned to work.  (Record, 
Book 1, p. 92)  Thus, 55 of the 198 employees identified in the Company’s investigation as having 
reporting discrepancies were restored to their positions with no loss of earnings. 
7 Record, Book 1, p.1.  

 
8 Record, Book 1, p. 86. 
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pattern of misreporting in the case of two of the employees whose grievances were 
submitted to arbitration.  In the case of Lisa Bobo, the arbitrator reported: 

 
“Ms Bobo apparently misrepresented her earnings on 25 occasions 
between the weeks ending July 8, 2001, and August 24, 2004.  Fifteen 
times she reported that she had zero earnings from AAC when she 
worked all or part of that week.  She received and retained $6,426.04 in 
UC to which she was not entitled.”9 

In the case of Santia Castleberry, the arbitrator reported: 
 

“Ms. Castleberry filed for and received UC benefits for 55 weeks during 
the time period between the weeks ending July 8, 2001, and August 29, 
2004. [Footnote omitted.]  During 49 of those 55 weeks, she claimed no 
income.  As a result, she received $15,616.36 in improper UC benefits.”10 

The discrepancies found in the other grievants’ reports to UIA were less serious and 
some of them appear to have been inadvertent. 
 

One of the issues addressed in the parties’ post-arbitration briefs was the use of 
the UIA’s computerized telecommunications system or Michigan Automated Response 
Voice Interactive Network (“MARVIN”).11  The Union argued that MARVIN contributed to 
some of the errors in reporting earnings.  AAC pointed out, however, that MARVIN 
issues several warnings to the caller that all questions must be answered honestly.  
AAC argued that in order to claim and receive unemployment benefits for a time period 
during which the claimant was actually working full time, the claimant had to be 
dishonest at least 4 times in communicating with MARVIN.12  AAC explained the 
standard it applied in determining who should be terminated.  The Company’s brief 
states: 

 
“Atlantic found it significant if a team member actually worked regular 
hours and then called MARVIN to claim unemployment benefits for that 
time and reported zero earnings (Tr. 199-200).13  It has been the 
experience of Atlantic that team members carefully monitor their pay from 
Atlantic and report any underpayment to the Human Resources 
Department (Tr. 262).  As a result, Atlantic could not understand how a 

                                                 
9 Record, Book 1, p. 92. 
10 Record, Book 1, p. 93. 
11 Record, Book 1, pp 18-20, 53. 
12 Record, Book 1, p. 19. 
13 The references in the Company’s and the Union’s briefs are to the transcript of the proceedings before 
Arbitrator Brodsky.   
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team member could actually work and then ‘forget’ and collect 
unemployment benefits for that same time (Tr. 262). …”14 

The Union acknowledged in its brief that Lisa Bobo and Santia Castleberry 
misreported wages received from AAC on many occasions.  It argued, however, that 
Unemployment Insurance is not a benefit provided by the employer and that general 
acts of dishonesty in the affairs of life are not grounds for discharge.  Furthermore, the 
Union pointed out that Bobo and Castleberry are both subject to stringent civil and 
criminal penalties and that should suffice as a punishment. 15 

 
The Union argued that there was no factual basis for differentiating the other four 

grievants from those employees who were reinstated.  It pointed out that the entire 
system was not working properly and that there was no evidence of fraudulent intent.  It 
noted that nearly 80 percent of the workforce failed to report their earnings accurately 
and that it could not be maintained that that many people were dishonest.16  The Union 
observed that the Company tacitly approved the way the employees were reporting their 
income by failing to correct the pattern of reporting during a four year period.  Its brief 
states: 

 
“In any given workplace, conduct which may be deemed inappropriate by 
one employer may be tolerated by another.  That is why the employees 
must be given notice as to the conduct expected.  By failing to catch these 
errors for four long years, the Employer created this mess.  To be sure, 
some employees probably took advantage of this, but not 80% of the 
workforce.  Under these circumstances, where the Employer’s own 
negligent inaction created the impression that the employees were not 
making mistakes with regard to what to report to the Unemployment 
Agency, it is virtually impossible to infer intent to defraud from a few 
simple instances by any standard of evidence. …”17 

Pearly Harris was the only one of the appellants whose grievance was arbitrated.  
With respect to Harris, the Union pointed out that there were only two discrepancies in 
her record.  Its brief describes the circumstances as follows: 

 
“…The first week involved was the week ending July 13, 2003, when she 
was paid $139.27 during shutdown.  The check was for three and one half 
hours training and eight hours holiday pay.  She failed to report receiving 
any income.  For the second discrepancy, for the week ending January 5, 
2003, she received $490.52 for regular work and reported no income 
(341-343).  Pearly was called in special during the second week of the 

                                                 
14 Record, Book 1, pp. 26-27. 
15 Record, Book 1, pp. 73-76. 
16 Record, Book 1, p. 78. 
17 Record, Book 1, p. 79. 
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shutdown (348).  Pearly’s report date to MARVIN was Monday, January 6 
(343), so she was reporting for the first week back to work before she had 
been paid.  The check issued by AAC is dated Thursday, January 9, 2003, 
which was after her report date (355).  Parenthetically, Pearly also 
misreported for the week ending July 5, 2003, when she in fact was paid 
nothing but reported that she had been paid $96.88 (345, 346).  She later 
explained at an unemployment hearing that she reported the $96.88 one 
week early (346, 347).  In reality, she apparently reported in the correct 
weeks, but the Employer was a week late in issuing the holiday pay check 
for the July 4th holiday (345, 346). 

It is also possible that Pearly did not report to MARVIN about the first 
week back to work (the week ending January 5, 2003) until several weeks 
later.  The unemployment check issued for $232.00 is dated January 18, 
2003.  Unemployment checks are usually issued on the same or next day 
after reporting (362).  MARVIN does allow late reporting after one returns 
to work (363).  AAC, in deciding to fire Pearly, assumed that she reported 
to MARVIN on Monday, January 6, 2003 (362).  Pearly denied working 
during the shutdown at the end of 2002 and early 2003, but she was being 
questioned two years after the shutdown and working during the shutdown 
was rare (364). …”18 

On April 13, 2006, Arbitrator Brodsky issued a decision sustaining the discharge 
of the six grievants.19  The arbitrator rejected the Union’s argument that four of the 
grievants were victims of disparate treatment.  Her decision observes that AAC chose to 
excuse misreporting of payment for vacation, holidays and training.  She maintained 
that the Company was not required to excuse such misreporting and that doing so 
amounted to a beneficent act.  She continued: 

 
“…Nonetheless, the Union is still displeased with how the lines were 
drawn by the Company in deciding who to discharge and who to retain 
(with or without penalty.) 

The Union also thinks the Employer should have gone a step or two 
further and should have examined the length of service, prior history with 
the Company and work record.  Moreover, the UAW wanted the Employer 
to consider if the misreported time was for the week an employee returned 
from layoff and to give due consideration to when an employee’s MARVIN 
report date was in relationship to when that employee actually received 
their paycheck from Atlantic.”20   

                                                 
18 Record, Book 1, pp. 59-60. 
19 Record, Book 1, p. 106. 
20 Record, Book 1, p. 102. 
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Arbitrator Brodsky concluded that the Company had to draw the line somewhere in 
determining which employees would go and which would stay.  Furthermore, she held 
that due to the serious nature of the offense, the Company was not obligated to go 
through steps of progressive discipline prior to discharge.  With respect to Pearly Harris, 
Brodsky wrote: 
 

“Ms. Harris – This grievant only had two total instances of misstating 
earnings and both were in 2003.  Only one instance was not attributable to 
holiday or training pay and was for the week ending 1/5/03.  As the Union 
noted, this was a layoff week where Ms. Harris was apparently called in to 
perform some special work.  She did, however, work approximately 2.5 
days that week, earning $490.52 and claiming zero earnings to MARVIN.  
As a result, she also received $232 in benefits for that time period which 
she apparently improperly retained.  While she could offer no plausible 
explanation, it must be remembered that this single irregularity was nearly 
two years prior to her investigatory interview.”21 

On May 31, 2006, International Representative William Webster sent a letter to 
25 of the discharged employees, including seven of the appellants, informing them that 
their grievances had been withdrawn in exchange for preferential rehire consideration.22  
The remaining discharged employees, including thirteen of the appellants, received a 
letter informing them that their grievances protesting their discharge for collecting 
unwarranted unemployment benefits had been withdrawn and would not be pursued 
further.23  On June 28, 2006, appellants submitted an appeal to the International 
Executive Board (IEB) protesting Representative Webster’s decision to withdraw or 
settle their grievances.24  Attorney Imants M. Minka submitted a brief in support of 
appellants’ appeal on June 30, 2006. 

 
Minka argued that none of the appellants had intentionally misreported their 

income to UIA, and he questioned the accuracy of the Company’s data and the fairness 
of its investigation.  AAC’s post-arbitration brief indicated that the Company’s 
investigation of its employees’ unemployment insurance claims was initiated after an 
investigator from the UIA questioned the benefits claimed by employee John Lewis.25  At 
that point, the Director of Human Resources, Bertha Lillie, directed Katherine Edwards 
to investigate all of the Company’s employees’ claims for unemployment insurance.  
AAC’s brief reported: 
                                                 
21 Record, Book 1, p. 104. 
22 Record, Book 1, p. 108.  The following appellants received this letter:  Tieneno Allen Ferguson, Lillian 
Clayton, Margaret Garey, Mariedth Greathouse, Pearly Harris, Willie Hoyle, and Aaron Rolling.   
23 Record, Book 1, p. 107.  The following appellants received this letter:  Rodney Alexander, Darrian Ford, 
Ann Gardner, Debra Graham, Lavada Hollins, Kim Isom, Areatha Murphy, Mary Phillips, Brenda Harmon, 
Sarah Smith, David Weir, Keith Weshgel, and Ruth Williams. 
24 Record, Book 1, pp. 110-114. 
25 Record, Book 1, p. 21. 
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“Two days later, Ms. Edwards reported to Ms. Lillie that she had identified 
17 team members who had misreported wages to the UIA and that she 
had not yet completed the last names beginning with “B” (Tr. 34).  At that 
point, Ms. Lillie realized that she had a huge problem on her hands.”26  

AAC commented that Ms. Edwards was eventually discharged after the investigation 
raised concerns about whether she had been competently performing her job duties. 
 

In his brief, Attorney Minka explained that AAC shuts down its facilities and lays 
off its hourly employees for two weeks during the months of July and December of each 
year, during which time the employees are entitled to unemployment compensation.  He 
noted that AAC also periodically requests its employees to take voluntary layoffs due to 
lack of work.  Minka stated that AAC based its conclusions that employees were 
misreporting their earnings to the UIA on computer generated earnings statements for 
each employee and a form provided by UIA on a bi-weekly basis.  He wrote: 

 
“…At the conclusion of the investigation, Atlantic identified 198 employees 
who had incorrectly reported earnings to the UIA and created an 
‘Unemployment Summary’ sheet for each employee.  At the heart of each 
summary sheet is information which Atlantic presumably obtained from 
two sources:  The computer generated earnings statement for each 
employee, and UIA Form 1136 which is a form mailed to Atlantic, upon 
belief, on a bi-weekly basis by the UIA informing Atlantic exactly which 
employees are drawing benefits and the amount of earnings the employee 
has reported to the UIA.  On a quarterly basis the UIA also mails a Form 
1170 which summarizes all the information on a quarterly basis.  The UIA 
expects employers to review each form and verify accuracy.  If not, the 
employer is precluded at a later time from getting credit if an employee 
has wrongfully received benefits.  The circumstances surrounding the 
inaction by Atlantic in light of the 1136 Forms is not known as Catherine 
Edwards, the employee who allegedly was in charge of the unemployment 
document record keeping was not called as a witness at the arbitration 
hearing.  Thus, the circumstances surrounding the so-called failure of Bert 
Lillie not knowing about the misreporting for over three years has never 
been fully explored.27 

Minka argued that the employer’s interview process was inherently unfair and did not 
give the employees an adequate opportunity to respond to the accusations being made.  
He wrote: 
 

                                                 
26 Record, Book 1, p. 21. 
27 Record, Book 1, pp. 119-120. 
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“Over the course of three days, the interviews of the 143 employees were 
conducted by Bertha Lillie, Laura Wilson and David Burke with a Visteon 
representative present as well as a Union representative at each 
interview.28  It is not clear exactly how long each interview was scheduled, 
but it appears the interviews were scheduled to last 15 minutes to a half 
hour.  At each interview, the employee was for the first time presented 
with Atlantic’s unemployment summary sheet which purportedly 
summarized the misreported earnings and covered the period from July 
2001 through August 2004.  A script of questions was developed and each 
of the Atlantic interviewers was directed to follow the script.  It is alleged 
that each employee was given the opportunity to respond, however, given 
the script that was followed by the employer, the lack of advance notice as 
to exactly what the employee had to explain, the nature of the accusation 
and the circumstances surrounding the interview, it is not surprising that 
any employee would have difficulty responding to the charges.”29  

Although the parties to the arbitration did discuss the employees who received 
the two-week disciplinary layoff instead of discharge, Minka pointed out that no one ever 
explained why 55 of the employees who had misreported their income to the UIA 
received no discipline.  He stated: 

 
“…There was no reference to any of these 55 individuals at the arbitration 
proceeding and frankly, appellants cannot fathom why not?  How this 
group of employees was treated is at the heart of appellants’ claim of 
disparate or discriminatory treatment which is barred by their CBA.”30 

Minka argued that AAC used its UIA benefits investigation as a pretext to 
eliminate certain employees, particularly those who had made significant claims for 
health care insurance or who might be expected to do so.  He argued that the 
distinctions drawn by AAC to explain its disparate treatment of the suspended 
employees were illusory and that they were not applied consistently.  He further 
reported that none of the appellants with the exception of Pearly Harris was interviewed 
by the Union with regard to the specific allegations against them.  Finally, Minka pointed 
out that the six grievances that were arbitrated were not representative of the entire 
group of discharged employees.31 

 
Minka attached to his brief the unemployment summary for each of the 

appellants with a response to the charge of intentional dishonesty.  The following is a 
brief description of the information provided in regard to each of the appellants: 

 
                                                 
28  Visteon is a 70 percent owner of AAC and its primary customer. (Record, p. 16) 
29 Record, Book 1, p. 121. 
30 Record, Book 1, pp. 120-121. 
31 Record, Book 1, pp. 124-127. 
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Tireno Ferguson:  “Ms. Ferguson’s reporting mistakes, using Atlantic’s own 
standards do not justify termination.  The only pay period at issue is for the week ending 
01/05/03 when her punch detail printout shows 4 days of ‘regular’ work.  She reported 
$204.96 to the UIA for that week.  She did not report zero earnings; therefore, her 
termination is not defensible even accepting Atlantic’s own standards.”  Minka 
commented that Ferguson had filed charges with the EEOC for discrimination based on 
perceived disability.32 

 
Rodney Alexander:  Alexander was in an unusual situation in that he is the 

father to 9 children by a number of different women and his paycheck is subject to a 
number of Friend of the Court withholding orders.  As a result, Atlantic was constantly 
struggling to get his payroll records in order.  Alexander brought this to David Burke’s 
attention during his interview but AAC did not investigate.  Minka wrote, “Nothing in the 
Unemployment Summary evidences misreports involving unreported days of work.  
There is no pattern of intentionally misreporting days of work outside of the holiday 
shutdowns.  Again, Mr. Alexander reported his earnings the week of 12/20/03 and did 
not have zero reported earnings.”  Minka commented that Alexander had filed charges 
premised on associational disability because two of his children have health problems.33 

 
Lillian Clayton:  Minka wrote, “Based on Atlantic’s own arbitration standards, it 

is evident that Ms. Clayton did not misreport one day of work!  Accordingly, she should 
never have been terminated and is entitled to all the relief she seeks.”  Minka 
commented that the real reason Clayton was terminated is that she injured her back 
and is viewed as a likely candidate for workers compensation claims.34 

 
Darrian Ford:  This employee has worked for AAC for more than 8 years and the 

only discrepancy in his reports to the UIA was for the last week of December 2003 and 
the first week of January 2004.  Minka wrote, “On the Interview Sheet, the note clearly 
indicates it was his first time using MARVIN and that he had trouble with it and MARVIN 
hung up.  He contacted someone at the UIA.”  Minka commented that Ford scored in 
the 5th percentile on an intelligence test given when he was hired.  In addition, Minka 
commented:  “Mr. Ford has a son, Keenan, with asthma.  It is believed that his son’s 
health problem coupled possibly with his grievance victory is the real reason he was 
terminated and not that Atlantic truly believed he was out to ‘defraud’ Atlantic or the 
UIA.”35 

 
Ann Gardner:  Minka argued that Gardner should not have been terminated 

because she never had a work week in which she reported zero earnings to UIA.  He 
wrote:  “Thus, she falls with the group of 16 standard and possibly within the group of 
55.”  Minka commented, “Ms. Gardner has a husband who has been very ill.  She has 
                                                 
32 Record, Book 2, p. 1. 
33 Record, Book 2, p. 4 
34 Record, Book 2, p. 11. 
35 Record, Book 2, p. 14. 
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filed a charge with the EEOC claiming associational disability discrimination.  She also 
was a very vocal critic of Atlantic when it sought a tax exemption in the fall of 2005 from 
the City of Benton Harbor.”36 

 
Margaret Garey:  Garey never reported zero earnings for the week she worked.  

The one day discrepancy discovered by the Company was the result of an error.  Minka 
commented:  “The real reason Ms. Garey was terminated was due to carpal tunnel hand 
problems and variety of skin ailments caused by her work.”37 

 
Debra Graham:  Minka argued that Graham should not have been terminated 

under the Company’s standards because any discrepancies in her reports to UIA had to 
do with holiday pay, training pay, or vacation pay.  Minka commented:  “Ms. Graham 
has a daughter that is mildly developmentally disabled and a grandson with severe 
cerebral palsy for whom she became the legal guardian in 2001.  She has had to use 
FMLA time to help attend her son’s needs and it is believed these health issues are the 
real reason for her termination.”38 

 
Meriedth Greathouse:  The four discrepancies discovered had to do with 

training pay or holiday pay, so Greathouse should not have been terminated.  Minka 
commented:  “Ms. Greathouse has over the years suffered from mental health problems 
with weight problems associated with her illness.  She has filed a charge with the EEOC 
charging discrimination based on perceived disability.  She did not accept the 
conditional offer of re-employment because it is discriminatory.”39 

 
Brenda Harmon:  Minka wrote, “Ms. Harmon was hired 11/22/99.  A review of 

the summary reveals 7 days of ‘work misreports’ during the 08/01/04 and 10/05/03 work 
periods.  Ms. Harmon was not aware that she had to report earnings via MARVIN when 
she had yet to receive a paycheck.  She did not receive a UIA handbook explaining how 
to use MARVIN.  She did not receive her UIA check until after her MARVIN report date.  
Given the number of days misreported over this two year period, standing alone that 
should not justify her termination in light of the overall infrequency of misreports.  Had 
Atlantic been properly monitoring employee reporting, it easily could have discovered 
the problem and corrected it with a warning notice and sought restitution.”40 

 
Pearly Harris:  Harris was one of the employees whose grievance was 

arbitrated.  The error found in her report to UIA is very minor, however.  Minka 
commented that it was unfathomable how an arbitrator could have concluded that 
Harris’ termination was justified based on the error.  He wrote:  “Given the lapse of time 

                                                 
36 Record, Book 2, p. 26. 
37 Record, Book 2, p. 33. 
38 Record, Book 2, p. 41. 
39 Record, Book 2, p. 49. 
40 Record, Book 2, p. 62. 
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between her misreport and her termination, the minimal dollar amount involved and the 
fact that she had no other misreports, common sense and simple fairness mandate the 
conclusion that the misreport was simply a mistake and not evidence of some scheme 
premised upon an intent to defraud the UIA, let alone Atlantic.  Rumor has it the 
arbitrator was once employed by Visteon.  Whether this is true needs to be determined; 
if it is true, was this ever disclosed to the Union, and if so, how could it have accepted 
the arbitrator?...”  Minka commented that the real reason for Harris’s termination was 
that her husband had a serious automobile accident and some of his medical bills 
began to arrive at Atlantic just prior to Harris’ termination.41 

 
Lavada Hollins:  Minka wrote, “After review of records, Ms. Hollins did indeed 

submit earnings via mail to the UIA.  Ms. Hollins therefore correctly reported as required 
but due to Atlantic’s negligence in monitoring their 1136 Forms, Ms. Hollins’ correct 
report was never credited.”42 

 
Willie Hoyle:  Hoyle had one isolated discrepancy.  Minka commented:  

“Mr. Hoyle has a history of medical problems and is a heavy man.  A review of part of 
his employment reveals Atlantic prior to this instance was seeking to terminate Mr. 
Hoyle.  The termination of Mr. Hoyle under the guise of failure to report UIA benefits is a 
pretext.  In Atlantic’s arbitration transcript, Mr. Hoyle did not fall under their standard to 
terminate.”43 

 
Kim Isom:  Minka wrote, “Ms. Isom did not report her employment status to the 

UIA in early July 2004 so she could start receiving her UIA benefits.  Ms. Isom was off 
for 3 weeks instead of the typical 2.  When she sought to call in and register with 
MARVIN, she could not be processed and was instructed to contact a UIA 
representative.  The situation was explained to the representative and she processed 
the information and told Ms. Isom to go ahead and claim the week and the next week 
because she was late.  In summary, Ms. Isom claimed in August the weeks she was 
entitled to receive in July 2004.  Ms. Isom did not seek to defraud Atlantic or the UIA 
and merely was seeking to receive the benefits she was entitled to following the 
instructions of the UIA representative.  This scenario was explained to David Burke, her 
interviewer.”  Minka commented that Isom has filed a charge of associational 
discrimination with the EEOC because of her son’s severe allergies.44 

 
Areatha Murphy:  There were discrepancies in seven pay periods but the data 

are incomplete.  Minka commented:  “When Ms. Murphy sought UIA benefits, she went 
to the local UIA office in Benton Harbor for assistance because she did not understand 

                                                 
41 Record, Book 2, p. 71. 
42 Record, Book 2, p. 79. 
43 Record, Book 2, p. 87. 
44 Record, Book 2, p. 95. 



PRB CASE NO. 1580  Page 12. 
 
 
the process and always required assistance.  Thus, when the local UIA office closed, 
she did the best she could given that she did not have help.”45 

 
Mary Phillips:  Although Phillips had discrepancies in 14 pay periods, Minka 

observed that a simple interview would quickly have established that she lacks the 
intent and skills necessary to have intentionally defrauded the UIA or Atlantic.  He 
wrote, “Ms. Phillips has a number of days when she worked but did not report any 
earnings to the UIA.  One must meet Ms. Phillips to understand that her job at Atlantic 
was the best job she would ever have in her life and that it cannot be imagined she 
would have done anything intentional to jeopardize her employment for that reason 
alone. …”46 

 
Aaron Rolling:  Minka reported:  “Mr. Rolling never misreported any days of 

work.  Based on the arbitration standards he clearly should not have been terminated.  
He was treated differently than other employees.  Mr. Rolling apparently was terminated 
because he sought chiropractic care regularly for a back problem.  His termination for 
UIA misreports was a pretext.”47 

 
Sarah Smith:  Smith had discrepancies in 4 pay periods.  Three of them were for 

training days and holiday pay.  Only one concerned a failure to report compensation for 
hours worked.  Minka commented, “…The week ending 07/25/04 seems on its face 
indefensible, that is, until attention is paid to the underlying facts.  Ms. Smith has 
indicated she reported late by a week, called the UIA hot line and was instructed to go 
ahead and report so she could catch up the missed week.  Consequently, she reported 
no income when she did work, even though she had not worked a week earlier in the 
month and had received no UIA benefits.  She made this information known to Laura 
Wilson at the interview but Atlantic did not accept her explanation.”48 

 
David Weir:  Minka reported that Weir suffers from the effects of a traumatic 

brain injury sustained as a child.  There is only one clear violation relating to the week 
ending 01/08/04, but that appears to be an honest mistake.  For some reason, Atlantic 
issued a check to Weir for $00 for the first week of 2004 and that showed up as 
unreported income.  Minka commented:  “Mr. Weir and his wife both have a history of 
health problems.  He has filed a charge of disability discrimination for himself premised 
on perceived disability and associational discrimination based on his wife’s numerous 
health problems.  Mr. Weir also has a workers’ compensation case pending and has 
applied for Social Security disability.”49 

 

                                                 
45 Record, Book 2, p. 106. 
46 Record, Book 2, p. 112. 
47 Record, Book 2, p. 118. 
48 Record, Book 2, p. 126. 
49 Record, Book 2, p. 142. 
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Keith Weschgel:  Minka reported, “All of the unemployment summary 
information except for the week ending 07/25/04 and 01/05/03 are for training pay, 
holiday pay, or vacation pay.  For the week ending 07/25/04, it is claimed there are 
28.60 hours of work that are unreported.  Mr. Weschgel is not sure what occurred, but I 
believe there is a mistake.”50 

 
Ruth Williams:  The Company’s summary indicates that Williams had 5 days of 

work for the week ending 7/25/04, but Williams maintains that she was on layoff that 
week.  Minka commented:  “A review of UIA forms also shows that a R. Williams 
summary sheet was submitted to Ruth Williams’ file.  It is believed that Atlantic has 
made errors in Ms. Williams’ documents due to the common last name.  Additionally, 
Ms. Williams repaid money ‘allegedly’ misreported—even though she disputed the 
allegation.  She attempted to receive assistance from Bert Lillie but was denied help.”51 

 
Acting on behalf of President Gettelfinger, Gary Bryner and Phil Rose conducted 

a hearing on appellants’ appeal on May 8, 2007.  Hearing officers Bryner and Rose 
prepared a report to the IEB based on testimony taken at the hearing.  The hearing 
officers observed that the Union agreed with the appellants that the interview process 
used by the Company was unfair, but they pointed out that this argument was presented 
to the arbitrator and rejected.52  In addition, Webster stated that the Union had argued 
that many of the discharged members had misreports similar to the 16 employees who 
were reinstated, but to no avail.53  Webster reported that when he could not negotiate 
any further relief for the discharged employees, he contracted the services of an 
attorney and made plans to present six of the discharge grievances to arbitration.  The 
hearing officers wrote: 

 
“International Representative William Webster, with the aid of the 
International Union’s legal department, contracted the services of an 
attorney and plans were made to present six (6) of the discharged 
grievances to arbitration.  The arbitration hearings were held on December 
14-16, 2005.  The arbitrator’s decision was issued on April 13, 2006, and 
the arbitrator ruled against the Union on all six (6) grievances.” 54 

The hearing officers reported that Webster testified that the Company contacted 
him after the arbitrator’s decision was issued to discuss the remaining discharge 
grievances.  Their report states: 

 

                                                 
50 Record, Book 2, p. 151. 
51 Record, Book 2, p. 153. 
52 Record, Book 1, p. 132. 
53 Record, Book 1, p. 133. 
54 Record, Book 1, p. 133. 
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“International Representative Webster stated he was contacted by the 
Company some time after the arbitrator’s decision to discuss the 
remaining discharge grievances.  During this meeting, International 
Representative Webster was able to get the Company to agree on a 
conditional offer to rehire 25 members.  He pointed out that of the above-
mentioned 16 members who were [previously] returned to work, the 
maximum amount of money received by them was $758.  The Company 
agreed that any discharged member who received $758 or less as 
established by their investigation would be given a conditional offer of 
rehire.”55  

According to the hearing officers, Webster explained that the decision to withdraw the 
other discharge grievances was difficult, but that he felt he had no other option in light of 
the arbitrator’s decision.  The hearing officers concluded: 
 

“…One only has to read the arbitrator’s decision to know the Union 
presented all of the arguments available to them in defense of the Local 
Union members.  It would serve little purpose to repeat those arguments 
here.  The decision of the arbitrator to rule against the Union in all six (6) 
grievances put the Union in a no-win situation for the remaining 
discharged members.”56  

The hearing officers recommended that Representative Webster’s decision to withdraw 
appellants’ grievances should be upheld. 
 

The IEB adopted the hearing officers’ report as its decision on August 16, 2007.  
Appellants appealed the IEB’s decision to the Public Review Board (PRB) on 
September 14, 2007.  We heard the parties in oral argument on April 19, 2008. 

 
ARGUMENT 

 
A. Attorney Imants M. Minka on behalf of the appellants: 

The decision issued by the IEB did not address appellants’ argument with 
respect to disparate treatment.  The collective bargaining agreement applicable to this 
unit provides that the Company shall treat all employees equally and fairly.  The 
supporting documents for each appellant filed in this appeal clearly show that many of 
the appellants’ misreports to the UIA were no worse than the 16 employees who were 
reinstated, and in some cases comparable to the 55 employees who were not 
suspended or terminated.  No rational explanation has been given by AAC for why 
appellants have been punished while other employees with similar reporting 
discrepancies received minor discipline or none at all. 

                                                 
55 Record, Book 1, p. 134. 
56 Record, Book 1, pp. 134-135. 
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The 16 employees who were reinstated filed grievances regarding the 10 days of 

lost pay.  In March 2005, the grievances were settled with a loss of pay equal to one 
day for each occurrence of misreporting, so that the loss in pay for these employees 
ranged from one day to six days.  It is irrational to penalize one or two misreports with 
one or two days of lost pay for some employees, and then allow comparable 
misreporting to be the basis for Representative Webster’s May 31, 2006, conditional 
reinstatement offer that resulted in a loss of six months of earnings.  In addition, some 
of the employees who remained terminated ought to have been reinstated based on the 
standard established in the settlement agreement. 

 
The Atlantic unemployment fraud case was widely publicized in the Benton 

Harbor community.  The discharge of appellants for alleged involvement in this fraud 
branded them in the community as dishonest.  As a result, they have had trouble finding 
work and have suffered disruption in their personal relationships.  The Union claimed 
that it settled appellants’ grievances based on the arbitration decision issued in 
response to the six cases that were arbitrated.  However, the Union was set up to lose 
this arbitration by the attorney for AAC, David Buday.  Buday misled the arbitrator into 
believing that the six cases presented to her represented the entire gamut of cases from 
the worst violations to the most minor.  Her opinion demonstrates that she believed that 
Pearly Harris’ case, although it involved a minor mistake, simply represented the point 
where the employer drew the line.  In fact, the standard that the Company said it had 
applied had never been articulated prior to the arbitration.  Bertha Lillie never informed 
the Union that they were forgiving mistakes involving certain categories of pay, such as 
training and vacation.  The Company introduced this standard for the first time during 
the arbitration.  If the Union had known that this standard was going to be applied, it had 
better cases than Pearly Harris’ to use. 

 
AAC picked the six cases that were presented to the arbitrator and the Union 

merely accepted them without understanding that the selection was part of a strategy 
adopted by the Company to sustain the discharges.  The Company’s claim that it had 
fairly applied this standard involving categories of misreports implied that all of the 
employees who remained discharged had reported zero earnings to the UIA during 
weeks when they actually received wages.  That was not true.  A number of the 
appellants should not have been terminated based on the standard accepted by the 
arbitrator because they never reported zero earnings during a week when they received 
unemployment benefits. 

 
If AAC had met the minimal reporting requirements of the State, this situation 

could not have continued for four years.  The Company must have been complicit in the 
fraud, because the system is supposed to be self-correcting.  At the very least, the 
situation was the result of the Company’s malfeasance.  AAC subsequently took 
advantage of the problem it had created to accomplish a desired objective of shrinking 
its workforce.  AAC had lost a $25 million contract with Ford Motor Company in 2003, 
and with the difficult economic times, it could not replace this work.  It used the 
unemployment fraud allegations as a pretext for firing employees rather than laying 
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them off.  AAC also selectively applied the discipline issued to employees involved in 
the alleged fraud.  The discipline was assessed to ensure that employees who had 
made substantial claims for health care benefits, or who were perceived as likely to do 
so, were among those discharged. 

 
After the arbitration, Visteon came up with an entirely different standard for 

discharge than that which attorney Buday had presented to the arbitrator.  The 
settlement offered to Webster in May 2006 was supposedly based on the highest 
amount improperly received by any of the 16 employees who were reinstated, which the 
Company claimed was $758.  The Union accepted this new standard and settled the 
cases.  Instead, they should have investigated the Company’s records to ensure that 
the standard was being applied fairly.  If they had done that, they would have 
discovered that a number of the employees who received no discipline other than a 
warning did not meet this standard.  Even among the 16 employees who were 
reinstated, some had misreported amounts larger than $758.  Had the Union conducted 
an adequate investigation, it would have discovered that the discipline in these cases 
was not fairly applied and that appellants were entitled to the same consideration as the 
16 who were reinstated and in some cases even the 55 who received only a warning. 

 
The Union’s handling of appellants’ grievances was not adequate.  At the 

interview stage, the Union representatives sat as silent observers.  Employees were 
presented with payroll records and documents and then asked to explain discrepancies 
that occurred two or three years ago.  The Union should have challenged this process.  
The hearing officers for the IEB reported that it took the Local Union three days of 
meetings with members to write grievances and gather information.  This statement is 
misleading.  The Local Union did not gather information from the terminated employees.  
Local Union officials met with the terminated employees to assist them in preparing and 
signing grievances, but they did not gather any information at this time.  The information 
gathered by the Local Union consisted of photocopied documents from Atlantic’s UIA 
investigative file for each of the terminated employees.  The Union never sought to find 
out what each employee knew about his or her own circumstances. 

 
At the same time, the 55 people who only received a warning letter were not 

interviewed at all.  The letter agreement regarding these employees stated that their 
cases could not be used as evidence in any subsequent matter.  This shielded the 
Company from having to explain to the arbitrator its disparate treatment in regard to the 
application of discipline for similar violations.  The Union should have insisted that one 
standard be applied equally to all of AAC’s employees. 

 
Furthermore, AAC provided incomplete and incorrect information to the Union 

about its investigation.  During a deposition conducted in connection with appellants’ 
subsequent lawsuits, Local 1972 President Bob Adams and Bargaining Chairperson 
David Hall testified that they had a difficult time obtaining copies of AAC’s 
unemployment summaries and did not get them until February 21, 2005.  The material 
they received was not by any means a full and complete copy of AAC’s UIA 
investigative file on each employee.  AAC refused to explain codes or allow Union 
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officials to contact payroll personnel.  If the Union had had complete information about 
each employee’s unemployment summary, it would have known that the highest 
amount misreported for the 16 reinstated employees was actually $1,017.48, rather 
than $758.  This meant that Rodney Alexander, Ann Gardner, Deborah Graham, Sarah 
Smith and David Weir should have been offered conditional reinstatement rather than 
having their grievances withdrawn.  The Union should have found a way to obtain 
AAC’s investigative files on all of the employees involved.  If it could not force the 
Company to produce this information, it should have gone to court and obtained a 
subpoena. 

 
The hearing officers reported that the International Union, with the assistance of 

an attorney, selected the six grievances for arbitration.  In fact, AAC identified the six 
grievances for arbitration, and neither the Union nor its attorney had any say in which 
employees’ cases would be arbitrated.  The Union should have refused the Company’s 
suggestion of six cases to arbitrate.  It should have evaluated each case and made its 
own determination of which cases to arbitrate.  This was not a decision that the 
Company should have been making. 

 
The hearing officers for the IEB reported that Webster met with the Company 

following the arbitration and negotiated an agreement that 25 of the discharged 
employees would be put on a preferential hiring list.  That is not what Webster stated at 
the hearing on May 8, 2007.  Webster stated that he was driving in his car on I-94 when 
he received a telephone call from attorney Buday.  Buday told Webster that he had 
obtained Visteon’s consent to return 25 of the employees to work, specifically, those 
who had improperly received UIA benefits less than $758.  The remaining 104 
employees were to have their grievances withdrawn by the Union.  The settlement 
agreement had to be signed by the end of that day.  It was a take it or leave it 
proposition and there was nothing about the settlement that was negotiated.  The offer 
of reinstatement was conditioned on the employee releasing Atlantic and Visteon from 
any legal claims in connection with the employee’s termination.  No lost pay or other 
monetary compensation was provided.  Mr. Webster thought this was the best he could 
get and pounced on the offer.  The invention of a new standard for the imposition of 
discipline in this fashion is an example of discrimination at its worst. 

 
B. Administrative Assistant Eunice Stokes-Wilson on behalf of the 

International Union, UAW: 

This terrible situation involved the suspension of two-thirds of AAC’s workforce 
including most of its Union Representatives.  The Union used its best efforts to try to get 
the largest number of these employees reinstated.  Much of the information in the 
record about the specific misreporting occurrences for each of the employees who were 
disciplined was obtained through discovery in appellants’ lawsuit and was not available 
to the Union when it was negotiating with the employer over these discharges. 

 
The Union did not specifically object to AAC’s interview process while it was 

ongoing.  Subsequently, however, the Union met with each employee and gathered 



PRB CASE NO. 1580  Page 18. 
 
 
additional information.  Unfortunately, because many of the incidents had occurred 
months, and in many cases years before, not much information was forthcoming from 
the grievants, either during the interview or later.  To the extent that some individuals 
had additional relevant information, the Union presented that information during the 
grievance process.  As a result of such additional information, 16 employees were 
returned to work within a couple weeks of the initial discharges. 

 
The Union then worked out a strategy to try to get the largest number of the 

remaining employees reinstated.  Originally, the Union’s approach was based on a 
similar case involving Lear Corporation in which a large number of employees were 
found to have misreported their earnings to the UIA.  In the case a line was drawn at 
$5,000, and employees who improperly received less than that were reinstated.  So, the 
Union started out trying to establish a dollar amount that could work as a standard to get 
the largest number of employees reinstated. 

 
The only arbitration we had on this kind of case was a 30 year old decision which 

held that misreporting to the UIA was not a dischargeable offence because it did not 
involve dishonesty in the workplace.  That was the decision in Hygrade Food Production 
Corp., 66 LA 216 (George Roumell, 1976).  If the arbitrator could be persuaded to 
accept this precedent, all of the employees could be reinstated.  In order to get a fair 
hearing from the arbitrator on whether misreporting would be considered dishonesty at 
all, it was necessary to take some grievances involving serious misreporting to 
arbitration.  The International Representative, President of the Local Union, and 
Bargaining Chair for the Local Union established the strategy of dividing the cases into 
three groups.  The idea was to arbitrate two grievances from the most serious group of 
misreporting, two from the middle range of misreporting and two from the lowest range 
in order to get a reading from the arbitrator as to how the remaining cases would be 
viewed.  This strategy was presented to the membership and approved even before the 
Company suggested the six names to take to arbitration. 

 
The Company presented two different lists of six names for arbitration.  The first 

list was rejected as totally unacceptable.  The second list, however, seemed to fit the 
Union’s strategy very well, so we accepted it.  This was part of a general negotiation 
with the Company over the details of the first arbitration.  Part of this arrangement 
included the Company’s agreement to use Deborah M. Brodsky as the arbitrator.  The 
Union liked Brodsky because she was well-known and considered neutral.  In addition, 
it was the Union that selected Pearly Harris to replace Marlene Williams who died 
before the arbitration took place.  Unfortunately, arbitrator Brodsky did not adopt the 
position taken in the Hygrade arbitration.  She distinguished it based on specific 
contract language, but regardless of the contract language, arbitrators take a much 
harder line on cases involving dishonesty since the Hygrade decision was issued.  
Brodsky denied even Harris’ grievance, which we considered to be one of our best 
cases. 

 
Six more cases were scheduled to be arbitrated before William Daniels when 

Brodsky issued her decision.  At this point, the Company made its offer to reinstate 25 
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of the discharged employees.  The 25 were selected based on the highest dollar 
amount received by the 16 who were reinstated.  Although this was a different standard 
than that presented by the Company during the arbitration, it was the kind of settlement 
that Representative Williams had been seeking from the beginning.  Webster reported 
the offer to the UAW Legal Department.  Attorneys Laura Campbell and Michael Fayette 
advised Webster that if he could get a substantial number of employees reinstated, he 
should accept the settlement.  After all, at this point, all of these employees could have 
been fired.  

 
In order to accept the settlement, the employee had to sign a release agreement 

foregoing the right to pursue claims against the Company.  Some of the appellants, 
including Pearly Harris, were eligible for the reinstatement offer, but they did not take it 
because they wanted to be treated the same as the 16 employees who had been 
reinstated earlier.  When these appellants’ cases came before the IEB, the question 
presented was whether the settlement of some of the grievances and the withdrawal of 
the remainder was rational.  The hearing officers for the IEB concluded that it was 
rational based on the language of the decision issued by arbitrator Brodsky.  Much of 
the information subsequently added to the record was not available to the Union when 
this appeal was presented to the IEB. 

 
It is true that the 25 who were offered reinstatement were not offered back pay 

even though the discipline imposed on the 16 employees with similar misreports was 
much less.  However, this was a negotiated settlement, one that Representative 
Webster was lucky to get.  AAC had won all six arbitrations.  It probably knew at that 
point that it could win all arbitrations coming out of this incident.  Under these 
circumstances, AAC had no motivation to offer back pay or similar relief, and the Union 
had no leverage to insist that the 25 employees should be treated equally to the 16 who 
had previously been reinstated. 

 
Representative Webster was presented with a situation where nearly 200 

employees, almost the entire bargaining unit, were to be discharged.  After various 
discussions and investigations, that number was reduced to 127.  Grievances were 
written on behalf of the discharged employees and six were taken to arbitration.  All 
possible arguments on behalf of the discharged employees were exhausted at 
arbitration.  All six grievances lost.  Continuing to arbitrate the remaining 121 grievances 
would have been futile.  Representative Webster obtained the best settlement he could 
when he managed to secure conditional rehiring of 25 employees. 

 
C. Rebuttal by Attorney Imants M. Minka on behalf of appellants: 

In its reply to this appeal, the International Union several times refers to the 
fraudulent receipt of unemployment compensation.  None of the appellants in this case 
engaged in fraud as characterized by the International Union.  It is clear that the 
discrepancies found in appellants’ reports were unintentional based on the infrequency 
of errors, particularly if one takes the time to hear the appellants’ explanation of those 
misreports.  The Union never really spoke with any of these individuals.  If the Union 
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representatives had talked one on one with any of the appellants, they would have seen 
that these are honest people who got caught up in a situation caused by the Company’s 
malfeasance.  The Union should have focused on the honest people and worked to 
have them reinstated before testing the waters by arbitrating clearly meritless 
grievances. 

 
During the arbitration, the Union took AAC’s explanation of its decision to 

terminate certain employees at face value, and presented general theories about 
whether unemployment compensation is really a benefit or whether dishonesty to the 
UIA constitutes dishonesty under the collective bargaining agreement.  If the Union had 
taken the time to obtain information from its members, it could have established that 
appellants in this case had not committed any act to justify termination.  In any event, if 
the Union’s strategy was to persuade the arbitrator to apply the reasoning of Hygrade 
Foods to this situation, it failed to press the argument adequately.  The Union failed to 
raise the argument that the language applied by Atlantic, “…the right to discharge any 
member without notice for misconduct, which includes but is not limited to, such things 
as theft, insubordination, dishonesty…” was new in the collective bargaining agreement 
and that copies of the agreement containing that language did not become available to 
the employees until December 2004.  It was this language that the arbitrator used to 
distinguish this case from Hygrade. 

 
The Company made a big issue of the fact that you would have to lie to MARVIN 

in order to collect benefits inappropriately.  In fact, in order to collect benefits, you do 
have to answer yes when MARVIN asks if you are looking for work, although the 
employees on layoff from AAC were never looking for work when they collected 
unemployment.  The charge that any of these appellants acted with an intent to defraud 
the Company or the State is baseless.  

 
The Union has not recognized how this whole arbitration process was 

manipulated by AAC so that it could shed employees without liability.  After the 
arbitration, the Union accepted AAC’s “macro” approach to settling the grievances by 
establishing yet a new standard focused on a specific dollar amount.  Had this been the 
approach taken from day one by AAC in dealing with the issue, it might not have been 
entirely fair, but there would at least have been a uniform application of discipline.  
Instead, AAC has manipulated the standards for discipline depending on the 
circumstances.  The Union should have insisted on fair treatment for those employees 
who were offered reinstatement.  There is no rational basis to distinguish these 
employees from the 16 who were reinstated with a minimal penalty.  Appellants lost 
earnings from December 2004 until the settlement was offered in June 2005.   The 
employees with misreports under $758 should be compensated for their loss of 
earnings during that period. 

 
The facts of this case are unusual and complicated.  AAC and its owner Visteon 

seized upon fraudulent misreporting of income by one group of employees as a pretext 
to justify the termination of employees who were not guilty of fraud, but who were 
deemed undesirable for impermissible reasons.  The Union was manipulated and 
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blindsided by AAC in the way the arbitration was arranged.  Afterwards the Union 
settled all of the grievances in a rush without truly thinking through the settlement 
proposal submitted by attorney Buday.  The settlement resulted in unfair, arbitrary, and 
inconsistent discipline imposed upon employees who were not guilty of any intentional 
wrongdoing.  Appellants’ grievances should have been arbitrated.  If the facts had been 
presented properly, their discharges would not have been sustained.  They should now 
be compensated for the loss they incurred as a result of the Union’s failure to represent 
them adequately. 

 
DISCUSSION 

 
This record leaves no doubt that AAC mismanaged its administration of 

unemployment claims.  Furthermore, it does appear that the Company’s attorney 
manipulated the arbitration process to mislead the arbitrator and that he succeeded in 
creating the impression that the Company had consistently applied a standard based on 
categories of pay to determine which employees should be terminated.  Arbitrator 
Brodsky’s discussion of Pearly Harris’ single instance of misreporting wages revealed 
that she was not evaluating the merits of each of the six individual grievances but the 
fairness of the standard applied by the parties to resolve them.  The arbitrator 
acknowledged that Harris made this one misreport concerning the wages she received 
from AAC during a period when she may have received her pay from AAC after her 
report date to Marvin.  In a footnote to her discussion of Pearly Harris’ case, Brodsky 
stated that she found Harris to be one of the least egregious offenders.57 

 
This is significant because it was the basis for Brodsky’s rejection of the Union’s 

claim of disparate treatment.  Brodsky did not reject the notion that discipline should be 
fairly applied; she found that it had been fairly applied in this instance.  Brodsky 
responded to the Union’s claim of disparate treatment as follows: 

 
“In the two days of testimony provided by the three employer 
representatives who investigated the employees involved, the Company 
made its distinction regarding the standard it applied as resoundingly 
clear.  Each of the six grievants claimed UC benefits for weeks in which 
they actually performed work for Atlantic.  In addition, each grievant 
reported zero earnings from AAC for at least one week where he/she 
actually performed work for the Company.”58  

Yet, the Company had not articulated this method of distinguishing cases prior to the 
arbitration.  International Representative William Webster stated during oral argument 
that the Company did not offer any explanation for its leniency with respect to the 55 
employees who were not discharged or suspended except to say that their misreports 
were minor.  Furthermore, the Company put its treatment of the 55 employees beyond 
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PRB CASE NO. 1580  Page 22. 
 
 
the scrutiny of any future arbitrator by the terms of its Letter Agreement of March 18, 
2005.  It does appear that the Union was manipulated into presenting Pearly Harris’ 
case as the line drawn by the Company in the application of a uniform standard for 
discipline.  In fact, appellants have demonstrated convincingly in their submissions to 
this Board that no consistent standard for the imposition of discipline was applied. 
 

The question whether the Company negotiated in good faith with the Union over 
the settlement of appellants’ grievances, or whether it dealt honestly with the Union 
when establishing arrangements for the arbitration of the first six grievances is not 
before us, however.  We have no jurisdiction over AAC and make no assessment of its 
complicity in allowing these misreports to the UIA to continue for four years.  Our 
jurisdiction over appeals regarding the handling of grievances is limited to claims that 
the Union Representatives involved in processing the grievances were influenced by 
fraud, discrimination, or collusion with management or that their disposition or handling 
of the matter was devoid of any rational basis.59  The issue raised by this appeal, 
therefore, is not whether the Company dealt fairly with its employees and the Union, but 
whether the Union’s decisions with respect to appellants’ grievances were rational at 
each step of the procedure. 

 
The initial responsibility for dealing with this extraordinary situation fell on the 

shoulders of International Representative Webster.  When the suspensions were 
announced, it became apparent that Local Union officers were deeply involved in the 
improper reporting to the UIA.  During oral argument, the Union reported that Local 
1972 lost its entire Bargaining Committee except for the Local Union President and 
Financial Secretary.  Webster quickly had to get a general sense of what had happened 
and how the Company proposed to deal with various levels of misreporting in order to 
formulate a plan for responding to the suspensions.  We can find no fault with Webster’s 
handling of this difficult task. 

 
We can understand why he would have gladly accepted the Company’s decision 

not to suspend or discharge 53 of the employees who had misreported their earnings to 
UIA, and to offer full reinstatement to two additional employees.  The Union could hardly 
have been expected to scrutinize the rationale for this offer or to object to standard 
language agreeing not to use the Company’s leniency in these instances as precedent 
in other cases.  Subsequently, the Union used the services of a mediator to obtain a 
substantial reduction in the two-week suspension issued to 16 employees.  This was 
also an excellent result and an example of the Union working energetically on behalf of 
its members affected by the situation at AAC.  At this point, however, appellants argue 
that the Union should have insisted that all the remaining discharged employees be 
reinstated on terms no worse than those applied to the 16 employees who were 
reinstated with minor penalties. 

 

                                                 
59 UAW International Constitution, Article 33, §4(i). 
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In a collective bargaining relationship, the Union uses the grievance procedure to 
enforce rights guaranteed by the collective bargaining agreement on behalf of the 
employees it represents.  When the parties cannot agree on terms for settling 
grievances, those grievances are submitted to arbitration.  Arbitration is the process 
available to the Union to challenge violations of contract rights, in this instance the right 
to fair and equal treatment.  The Union was insisting on fair and equal treatment for 
appellants when it decided to take their grievances to arbitration. 

 
We found the Union’s presentation during oral argument particularly illuminating 

regarding the decisions it made in preparing for the arbitration.  Administrative Assistant 
Gary Bryner explained that much of the material later collected by the appellants’ 
attorney was not available to the Union when it was trying to deal with this truly 
overwhelming situation.  Attorney Minka has argued that the Union should have been 
more aggressive in discovering the details of the Company’s investigation.  He has 
suggested that the Union could not fulfill its duty of fair representation to appellants 
without obtaining all of the details of the Company’s investigation to ensure that the 
Company was not using the situation as a pretext for getting rid of certain targeted 
employees, and generally shrinking its workforce.  Demands for this kind of discovery 
would be extraordinary in the context of negotiating the settlement of grievances, 
however, and we do not believe the Union’s duty to its members required it to pursue 
such discovery. 

 
Attorney Michael Fayette explained why the Union agreed to the six test cases to 

submit to the arbitrator.  The selection was consistent with the Union’s strategy for 
presenting the case.  This strategy had been explained to the membership and 
approved.  Furthermore, the Union’s agreement to accept these six test cases was part 
of a larger discussion with the Company regarding the arbitration.  While the Union 
could perhaps have been more skeptical of the two lists of six test cases presented by 
the Company, their deal with the Company—which yielded the arbitrator they wanted as 
well as a list of six cases reflecting the different levels of alleged misreporting—might 
well have been jeopardized had they become unduly suspicious of company motives. 

 
The Union’s duty of fair representation would not require it to question the 

Company’s good faith suggesting cases to take to arbitration.  In fact, too suspicious an 
attitude could undermine the bargaining relationship.  Unlike parties to a lawsuit, the 
Union and the Company have a relationship that is expected to continue beyond the 
crisis at hand.  The Union has an interest in maintaining an atmosphere of trust and 
good faith which precluded the kind of shrewdness and suspicion that attorney Minka 
thought the Union should have applied to the Company's suggestion of the six names 
for the first arbitration.  The question is not whether the Union representatives were, in 
fact, blindsided by the Company, but whether they acted reasonably given what they 
knew at that point. 

 
Once the arbitrator issued her decision on the first six grievances, the Union 

found itself in a much weaker bargaining position with respect to the remaining 
grievances.  Whatever standard or method is used to distinguish the culpability of the 
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employees, Pearly Harris’ case clearly represented a very minor fault.  The two very 
small misreports that she made in 2003 seem to be simple mistakes.  There is certainly 
no pattern of misreporting established.  If an arbitrator was willing to sustain the 
discharge of Pearly Harris, the Union had to recognize the likelihood that none of these 
grievants would be reinstated through the arbitration process.  Under these 
circumstances, the Company’s offer to reinstate 25 of the discharged employees had to 
be considered very seriously. 

 
Representative Webster explained how the settlement offer was presented and 

what steps he took to evaluate the offer.  It is understandable why seven of the 
appellants regarded this offer as unfair because they received no back pay for months 
off the job, even though their violations were comparable to those committed by the 16 
employees who were reinstated with a very minimal loss of back pay.  Nonetheless, the 
Union was no longer in a position to insist on absolute equality of treatment.  The 
Company had managed to put the Union in a position where it had little leverage to 
negotiate better terms for the remaining discharged employees.  Under the 
circumstances, getting 25 of these employees reinstated was a reasonable bargain with 
the Company.  This conclusion is supported by the fact that the majority of those offered 
the settlement accepted it. 

 
The outcome in this protracted and complex set of dispositions was difficult to 

accept for the Union as well as the appellants.  But the record, ably presented by 
representatives from both parties, demonstrates that the Union sought the best 
settlements it could obtain with respect to all of the employees discharged in connection 
with misreports to the UIA.  We find, therefore, that the decisions made by the Union 
with respect to appellants’ grievances did not lack a rational basis and were not 
improperly motivated. 

 
The decision of the IEB is affirmed. 


