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We consider whether International Representative Carl Dowell’s decision to 

withdraw a grievance protesting the termination of Vickie Neely’s seniority for failure to 
respond to a five-day notice issued pursuant to Article VIII, §5(4) of the UAW/Ford 
National Agreement lacked a rational basis. 

 
FACTS 

 
Vickie Neely was a Vehicle Assembly Technician at the Kentucky Truck Plant in 

Louisville, Kentucky, with a seniority date of August 2, 1993.1  Her bargaining unit is 

                                                 
1 Record, p. 97. 
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represented by UAW Local Union 862.  In 1995, Neely became temporarily disabled as 
a result of a work-related injury.2  Neely filed a workers’ compensation claim and was 
paid benefits from November 27, 1995 to January 9, 1996.3  On January 9, 1996, Neely 
returned to work.  She described her experience in a letter addressed to the Department 
of Workers’ Claims on December 28, 1997, as follows: 

 
“…On January 9, 1996, I was placed on Drive Off.  I was doing fine until 
my supervisor told me I needed to go faster.  I accidentally wrecked two 
different units.  I was given two write-ups and then removed from Drive 
Off.  On February 7, 1996, I was placed on Mirror Install job.  I was able to 
hold Mirror Install job, but with low seniority and medical restrictions, my 
job options were limited.  My restrictions expired on April 1, 1996.  I felt 
okay and decided to go see Dr. Farmer and have him examine me and 
asked him to remove my restrictions.  In April of 1996, I received a copy of 
my disability status report from the Department of Workers’ Claims.  This 
report told me the diagnosis of my injury – Cervical Disc Disease at C 5-
6.”4 

Neely described her unsuccessful efforts to find a job in the plant that she could do 
without aggravating her injury.  She concluded: 
 

“On October 31, 1997, I was signed out of Department 0630 and sent to 
see Dr. Farmer.  Dr. Farmer sent me to see Paul Froster, Production 
Manager of Department 1680.  Mr. Froster said I could look around, but he 
did not know of any job to place me on within my work restrictions.  I 
returned to see Dr. Farmer.  He sent me back to the Labor Relations 
Department.  On November 3, 1997, I was placed on medical 
unemployment.  I had been looking around with no success in finding a 
job in my department.  I feel that I need some assistance being placed 
within my work restrictions.  I will greatly appreciate any assistance in 
being placed on a job within my work restrictions.  My last day of work was 
on October 31, 1997.”5 

Neely was called back to work in January 1998 and placed on a temporary job 
inspecting trucks.  Working continued to aggravate her condition, however, and she had 
several medical leaves as a result of pain.6  On April 14, 2000, Neely was placed on 
medical leave as a result of her pain.7  The leave commencing on April 14, 2000, 

                                                 
2 Record, pp. 130-131. 
3 Record, pp. 4, 13-15, and 127. 
4 Record, p. 14. 
5 Record, p. 15. 
6 Record, p. 149. 
7 Record, pp. 32-33. 
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continued through September 28, 2001, when Neely was approved for Social Security 
disability benefits.8  Following a hearing on Neely’s claim for disability insurance 
benefits, the Social Security Administrative Law Judge concluded that Neely was 
disabled within the meaning of the Social Security Act.  The Administrative Law Judge 
explained: 

 
“When the evidence is viewed in its entirety, the Administrative Law Judge 
believes that the pain and mobility restrictions stemming from the 
claimant’s cervical degenerative disc disease requiring surgery, 
myofascial pain syndrome, thoracic radiculopathy and osteoarthritis, have 
prevented her from engaging in any substantial gainful activity on a 
sustained basis since her April 15, 2000, alleged onset of disability.  
Although a State Agency medical consultant has determined that the 
claimant retains the residual functional capacity for light work, that 
determination was made without the benefit of recent reports from her 
treating physician showing that she has been recovering slowly from her 
June 2001 cervical spine surgery.  Moreover, a vocational expert who was 
in attendance at the claimant’s July 25, 2001, hearing testified in response 
to hypothetical questions propounded by the undersigned Administrative 
Law Judge, that there would be no jobs existing in significant numbers in 
the national economy that an individual having the aforementioned 
functional limitations would be capable of performing.”9 

In 2002, Neely made a motion to reopen her claim for Workers’ Compensation 
benefits as a result of the injury she suffered in October 1995.  The 1995 claim had 
originally been settled on June 19, 1998.  Administrative Law Judge Richard M. Joiner 
issued an Opinion granting Neely’s motion on March 19, 2003.10  Judge Joiner 
described the action as follows: 

 
“This is a claim for permanent total disability or permanent partial disability 
which are alleged to be due as a result of either a 1995 injury (claim No. 
95-48158) or the result of a 1999 injury (00-92243).  The 1995 claim was 
settled for temporary total disability benefits, medical benefits, and no 
permanent partial disability benefits.  The settlement was approved June 
19, 1998.  The motion to reopen was filed on April 4, 2002.  Both injuries 
allege a neck, right shoulder, arm and hand injury due to repetitive 
trauma.”11 

Joiner concluded that Neely had suffered a work-related injury on October 13, 1995.  He 
wrote: 
                                                 
8 Record, pp. 46-49. 
9 Record, p. 47. 
10 Record, pp. 114-136. 
11 Record, p. 114. 
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“Based upon a thorough review of the evidence presented in this case, the 
following are my findings concerning the relevant facts in this case.  Vickie 
Neely performed repetitive overhead work for Ford Motor Company.  
Before October 13, 1995, she had degenerative disc disease of the 
cervical spine.  This was largely because of her natural disposition to the 
development of the degenerative disc disease, and in significant part 
because of the nature of the work that she performed with her arms 
constantly moving over her head.  Although this condition was present in 
her spine before October 13, 1995, it presented her with no significant 
problems.  It manifested itself on October 13, 1995, when she saw a Ford 
Motor Company plant physician who noted recurring pain in the right arm 
since her job changed.”12 

Judge Joiner further found that the aggravation of Neely’s condition that occurred after 
she attempted to return to her job at Ford Motor Company was related to the original 
injury.  He wrote: 
 

“Mrs. Neely continued to work when she could.  During the time that she 
returned to work following the November 13, 1995, occurrence, she has 
experienced several aggravations of her condition.  The most recent 
aggravation is the subject of Claim No. 00-92243, occurring on November 
30, 1999.  While there has been a progression of the conditions such that 
it required surgical treatment on June 14, 2001, this appears to be the 
natural progression of the aroused condition and not specially related to 
any of the subsequent aggravations.  The aggravations after October 13, 
1995, appear to be aggravations of the condition within the meaning of 
Calloway County Fiscal Court v. Winchester, Ky. App., 557 S.W.2d 216 
(1977).  Therefore, liability for the claim falls on the October 13, 1995, 
date.”13 

Joiner went on to rule that the surgery that Neely was required to undergo in 2001 
amounted to a sufficient change in her physical condition to warrant reopening the 
settlement of her previous Workers’ Compensation claim.14  Based on the record, Joiner 
concluded that Neely had a 75 percent permanent disability.  He made the following 
award: 
 

“The plaintiff, Vickie Neely, shall recover of the defendant/employer, Ford 
Motor Company, and/or its insurance carrier, temporary total disability 
benefits as paid through January 10, 1996, and beginning April 4, 2002, 
the sum of $233.99 per week for 75% occupational disability for so long as 

                                                 
12 Record, pp. 128-129. 
13 Record, pp. 129-130. 
14 Record, p. 131. 
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she is so disabled but for a period not to exceed 520 weeks together with 
interest at the rate of 12% per annum on all past and unpaid installments 
of compensation and defendant shall take credit for any compensation 
heretofore paid.”15 

In addition, Joiner found that Neely was entitled to expenses for medical treatments as 
a result of her injury and vocational rehabilitation benefits.16  Neely also made an 
application for disability benefits under the Ford Motor Company disability plan on 
March 26, 2005.17  The record does not indicate the status of that application. 
 

On January 9, 2006, Ford Motor Company sent Neely a letter notifying her that 
she had been removed from the Company’s active employment roll when her medical 
leave of absence expired on December 31, 2003.  The letter continues: 

 
“We would at this time appreciate being advised of the current status of 
your illness (or disability).  This can be done by (1) reporting in person to 
the plant physician for an examination and medical verification; (2) mailing 
to the Company the enclosed form which should be filled out by your 
personal physician; or (3) by telephoning the employment office at 429-
2228 and advising the Company of your condition and receiving 
instructions on what to do to substantiate your need to remain in medical 
leave.”18 

The Company sent Neely its Medical Certification Form 5166 to be completed by her 
physician.  On January 26, 2006, Ford Motor Company sent Neely a notice that she 
must report to work within five working days or give a satisfactory reason for her 
continued absence.19 
 

The notice to report within five working days was issued pursuant to Article VIII, 
§5(4), of the National Agreement between Ford and the UAW.  That section describes 
how an employee’s seniority with the Company will be broken.  The first paragraph of 
subsection (4) describes a loss of seniority for a Failure to Report as follows: 

 
“If the employee does not, within five (5) working days (excluding 
Saturdays, Sundays, and holidays) after notice to report has been sent to 
him/her, either report for work or give a satisfactory reason for his/her 
absence, unless it is not possible for him/her to comply with either of these 

                                                 
15 Record, p. 135. 
16 Record, p. 135. 
17 Record, p. 55. 
18 Record, p. 56. 
19 Record, p. 57. 
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requirements; and provided at least ten (10) working days have elapsed 
since his/her last day worked.” 

When Neely received the first letter from Ford Motor Company on January 9, 
2006, she called her physician, Dr. Morassutti, and made an appointment for January 
31.  Dr. Morassutti’s assistant, Lisa Tobe, ARNP, completed the Form 5166 confirming 
Neely’s inability to return to work as a result of cervical disc disease.  The completed 
form is dated February 3, 2006.20   Nurse Tobe told Neely she would fax the form to 
Ford Motor Company as required by the five-day notice, but she neglected to do so.21  
On February 10, 2006, the Local 862 Benefits Representative, Ron Hebner, received 
notice from Ford Motor Company Labor Relations that Neely had been terminated on 
February 4, 2006.  Hebner wrote to Neely advising her of the situation and informing her 
that she could continue her health care coverage for one month following the month of 
her termination by filing a grievance.  Hebner’s letter to Neely states: 

 
“If you lose your healthcare benefits, you are able to continue the same 
healthcare coverage under COBRA.  You will receive a notice from 
Unicare advising you of the process to initiate COBRA.  If you continue 
coverage by paying for the cost and are reinstated, or the disciplinary 
layoff is reduced, you are eligible for reimbursement of the cost of 
coverage up to the Company’s cash pay rate for the plan or coverage 
under another health plan, whichever is the lesser cost.  You would need 
to call the NESC at 1-800-248-4444 about the reimbursement process.”22 

When Neely received Hebner’s letter, she went to her doctor’s office and picked 
up the completed Form 5166 and brought it to the Company’s employment office, but 
the Company refused to accept it.  Rosemarie Tyler of the hourly personnel office 
informed Neely that she had been terminated on February 4, 2006.23  

 
Local 862 filed Grievance G50100 protesting Neely’s termination on February 16, 

2006.24  In support of the grievance, the Union submitted the Form 5166 that had been 
completed by Lisa Tobe plus the following statement signed by Tobe: 

 
“Ms. Neely is a patient of this practice who is under our care for cervical 
spine disease.  She was last seen in the office January 31, 2006, due to 
exacerbation of her symptoms.  At that time she did bring in FMLA 
paperwork that inadvertently did not get faxed to Ford Motor Company.  If 

                                                 
20 Record, pp. 58-59. 
21 Record, p. 64. 
22 Record, p. 60. 
23 Record, p. 65. 
24 Record, p. 63. 
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you have any further questions or concerns, please do not hesitate to 
contact our office.”25 

Grievance G50100 made the following request: 
 

“The Union requests that, due to a mistake made by her doctor’s office in 
not faxing the form to the Company that had been filled out in the proper 
timeframe, Ms. Neely be reinstated and made whole in all ways.”26 

The Company responded to Grievance G50100 as follows: 
 

“The aggrieved has not worked since April 13, 2000.  Since February 13, 
1995, Ms. Neely has been on twelve (12) medical leaves of absence.  She 
is well aware of her obligation and cannot place the responsibility of 
keeping the Company up to date regarding her medical condition while out 
on leave on her attending physician.  Ms. Neely has not provided the plant 
medical department with any justifiable documentation for her absence 
from 12/31/03 through 01/09/06.”27 

International Representative Carl Dowell withdrew Neely’s grievance on 
September 27, 2006.28  Local 862 Chairperson Mike Abell advised Neely of Dowell’s 
decision in a letter dated October 2, 2006.29  Neely appealed the decision to withdraw 
her grievance to the International Executive Board (IEB) on October 26, 2006.30  In her 
appeal, Neely explained that Lisa Tobe said that she would fill out the Form 5166 and 
fax it to Ford Motor Company immediately.  She stated that she was unable to work 
because of a work-related injury and she submitted all of her medical records to support 
this.  She asked for help in resolving her case.  On December 7, 2006, Lisa Tobe 
submitted the following statement in connection with Neely’s appeal: 

 
“Ms. Neely has been a patient of this practice since May of 2000.  She has 
had cervical surgeries as a result of her Workers’ Compensation injury.  
Previous surgeries have occurred in 2001 and most recently July 20, 
2006.  She has been unable to return to work since 2000, and is not 
expected to ever work in a competitive work environment due to her 
physical limitations.   

                                                 
25 Record, p. 64.  Neely and her doctor apparently use the term FMLA paperwork to refer to the Ford 
Motor Company Medical Certification Form for hourly employees, or Form 5166.   
26 Record, p. 66. 
27 Record, p. 68. 
28 Record, pp. 75-76. 
29 Record, p. 77. 
30 Record, p. 78. 
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If there are any questions or concerns, please contact our office.”31 

Representative Dowell responded to Neely’s appeal on February 19, 2007.  He 
stated that after the Company issued the notice to report to work on January 26, 2006, 
in accordance with Article VIII, §5(4), of the UAW-Ford National Agreement, Neely had 
until February 4, 2006 to verify the reason for her continued medical leave.  Dowell 
reported that Neely did not call the Company and inform them that she had seen her 
doctor on January 31, nor did she provide any documentation to justify her absence 
prior to February 4, 2006.  Based on these facts, Dowell concluded that the Union had 
no reasonable expectation of winning Neely’s grievance through arbitration.32 

 
Acting on behalf of President Gettelfinger, Ed Hardeman and Frank Howe 

conducted a hearing on Neely’s appeal on May 22, 2007.  Hearing officers Hardeman 
and Howe prepared a report to the IEB on the appeal based on testimony given at the 
hearing.  The hearing officers reported that Neely testified as follows: 

 
“The appellant stated that she received the five-day notice on January 30, 
2006; however, she did not respond because she was going to see her 
doctor on January 31, 2006 and request that her doctor fax the medical 
information to the Company’s medical department.  The appellant stated 
that she believed that this action would fulfill the requirement for the 
information requested in the Company’s letters dated January 9, 2006, 
and January 26, 2006.”33 

The hearing officers reported that Representative Dowell testified that he attempted to 
get Neely reinstated, but the Company refused.  They described Dowell’s position as 
follows: 
 

“Representative Dowell stated that he reviewed the language of the UAW-
Ford National Contract, specifically Article VIII, §5(4); the grievance as 
written; and the information provided by the appellant and he did not 
believe any of the information provided would prevail in arbitration.  He 
stated that the appellant did not respond properly as outlined in the 
contract; therefore, the grievance lacked merit and he agreed with the 
disposition of the grievance – ‘Withdrawn without Precedence or 
Prejudice.’”34  

                                                 
31 Record, p. 81. 
32 Record, p. 88. 
33 Record, p. 102. 
34 Record, p. 107. 
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According to the hearing officers, Dowell stated that there are Umpire decisions which 
state that it is the grievant’s responsibility to provide information to the Company as 
required by the five-day notice described in Article VIII, §5(4).35 
 

The hearing officers concluded that Representative Dowell’s decision was not 
devoid of a rational basis and that there was no evidence it was motivated by 
discrimination, fraud, or collusion with management.  The hearing officers denied 
Neely’s appeal, and their report was adopted by the IEB as its decision on January 24, 
2008.  Neely appealed the IEB’s decision to the Public Review Board (PRB) on 
February 19, 2008.36  We heard the parties in oral argument on February 21, 2009. 

 
ARGUMENT 

 
A. Vickie L. Neely: 

My medical condition has not changed since Judge Richard M. Joiner issued his 
Opinion and Award of my Workers’ Compensation claim on March 25, 2003.  I have a 
permanent occupational disability of 75 percent.  I cannot do any type of repetitive work 
anymore.  I knew in 2003 that I would not be able to return to work at the Kentucky 
Truck Plant.  I wanted to continue the medical leave resulting from my work-related 
disability in order to remain eligible for health insurance for myself and my minor child.  
The Ford Motor Company Workers’ Compensation Department had updates on my 
medical condition in 2004 and 2005.  There was already documentation on file with the 
Ford Motor Company to justify my continued medical leave.  Ford Motor Company’s 
plant physician knew that my disability prevented me from returning to work.   

 
When I received the Form 5166 from Ford Motor Company on January 9, 2006, I 

contacted Pam Potts of the Company’s Workers’ Compensation Department to obtain 
authorization to see my doctor in order to have the form completed.  This was 
necessary because expenses related to the Workers’ Compensation injury are charged 
to a different insurance policy.  The earliest appointment I could get was on January 31, 
2006.  When I received the notice to report to work on January 26, 2006, I assumed that 
the matter was going to be taken care of on January 31 following my examination by Dr. 
Morassutti.  When that visit was complete, Lisa Tobe told me she would fill out the Form 
5166 immediately and fax it to Ford.  At that point, I believed that the Company’s 
request for information was complete.   

The Company doctor knew all about my medical condition even without the Form 
5166.  There was already documentation of my disability on file in the Company’s 
Medical Department. 

 

                                                 
35 Record, p. 108. 
36 Record, p. 111. 
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B. Administrative Assistant Eunice Stokes-Wilson on behalf of the 
 International Union, UAW: 

Appellant has not provided any basis for overturning the IEB’s decision.  She was 
familiar with the procedure for obtaining approval of medical leaves having received 
many medical leaves during the course of her employment.  She did not follow that 
procedure.  She does not dispute that she received the January 26, 2006, notice to 
verify her continuing eligibility for medical leave and that she did not report or provide 
medical documentation to the Company within the five-day period.  When an employee 
fails to respond to a letter issued pursuant to Article VIII, §5(4), the question presented 
is not whether the employee made a reasonable effort to comply.  The only excuse that 
can be offered for failure to follow the instructions stated in such a letter is evidence of 
impossibility.  The language of the applicable section states that the employee must 
report or give a satisfactory reason for failing to report unless it is not possible for him or 
her to comply.  It was not impossible for Neely to comply with the instruction in the 
letter, so there was no argument the Union could present to the Umpire on her behalf. 

 
Neely was alerted to the fact that the Company wanted her to update her medical 

records on January 9, 2006.  When she could not get an appointment until January 31, 
it was her responsibility to telephone the employment office at the number provided in 
the letter and advise them of her status.  Neely’s telephone call to Pam Potts in the 
Workers’ Compensation office did not satisfy the requirements of the letter.  The letter 
specifically states that the employee must call the employment office.  Demonstrating 
that the doctor failed to submit the Form 5166 as promised is not an acceptable 
response to a letter issued pursuant to Article VIII, §5(4).  It is not the doctor’s 
responsibility to respond to the letter; it is the employee’s.  Neely should not have relied 
on the doctor to forward her Form 5166 to the Company.  She should have taken the 
completed Form to the employment office herself. 

 
Neely argues that the Company already had documents on file establishing her 

permanent disability.  Although her disability was found to be permanent, she was not 
declared totally disabled.  Because she was not totally disabled, there might have been 
some work she could do in the plant.  Therefore, the Company had the right to require 
periodic updates on her condition.  We do not know what triggered the notice being sent 
to Neely in January 2006.  It may have been issued in response to a periodic audit of 
the medical leave lists.  The reason for the letter is not germane to the merits of Neely’s 
grievance, however, for it was clearly the Company’s right to send it.  The last medical 
certification from Neely was dated April 23, 2003, and it indicated that the expected 
duration of the disability was unknown.  The Company had the right to check on the 
status of Neely’s condition from time to time.  If the Company abused this process, that 
might provide the basis for a grievance, but there certainly was no abuse here.  The 
Company only requested two status reports in a six year period. 

 
The record shows that the Local Union argued that Neely had made a 

reasonable effort to comply with the notice to report to work, but the Company insisted 
on its right to terminate her seniority pursuant to Article VIII, §5(4).  The Company 
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pointed out that it had followed the contract in sending the notice and that Neely had not 
complied.  In addition, the Company reported that Neely had not worked since April 13, 
2000, and had been on twelve medical leaves of absence, so that she ought to have 
been aware that she could not rely on her physician to keep the Company up to date 
about her medical condition.  When the Local could not get any relief for Neely, it 
referred her unadjusted grievance to the Region.  International Representative Carl 
Dowell concluded that the Umpire would not overturn the Company’s position.  He 
based this conclusion on the fact that Neely never telephoned the employment office as 
instructed in the notice to report.  Instead, she relied on her doctor to fulfill the 
requirements of the notice. 

 
The Umpire has ruled that reliance on a doctor to complete the Form 5166 will 

not satisfy the requirements of a notice to report.  As Umpire James J. Healy stated in 
the conclusion to Decision No. JJH-314, once the notice is sent, it becomes the 
employee’s responsibility to make the appropriate response within the allotted time.  
When Neely had not responded to the properly issued notice by February 4, 2006, her 
seniority terminated automatically in accordance with the terms of the National 
Agreement.  Representative Dowell withdrew Neely’s grievance based on these 
circumstances and his knowledge of Umpire precedent in cases arising under Article 
VIII, §5(4). 

 
C. Rebuttal by Vickie Neely: 

I could not physically carry the Form 5166 to the employment office following my 
appointment on January 31, 2006, because it had not been filled out yet.  I did not call 
the employment office because Lisa Tobe told me that she would complete the Form 
5166 and fax it to the employment office immediately.  I believed that the employment 
office had the completed Form 5166 after January 31.  The Company did know the date 
of my doctor’s appointment because I had told that to Pam Potts in the Workers’ 
Compensation Department.   

 
DISCUSSION 

 
Our jurisdiction in cases involving employee grievances is limited to claims that 

the matter was improperly handled because of fraud, discrimination, or collusion with 
management, or that the disposition of the grievance was devoid of any rational basis.37  
It was evident from Representative Dowell’s testimony during oral argument that he 
withdrew Neely’s grievance based on his sincere belief that he could not persuade an 
Umpire to reinstate her seniority, so there is no element of bad faith or discrimination 
presented by this appeal.  The only question before us is whether Dowell’s decision was 
devoid of a rational basis within the meaning of the UAW Constitution.  The hearing 
officers who investigated this appeal for the IEB reported that Representative Dowell 
based his decision to withdraw Neely’s grievance on the language of Article VIII, §5(4), 

                                                 
37 UAW Constitution, Article 33, §4(i). 
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of the UAW-Ford National Agreement and the fact that Neely had not complied with its 
requirements.  According to the IEB’s report, Dowell testified that he concluded Neely’s 
grievance could not be successfully presented to the Umpire despite Nurse Tobe’s 
promise to fax her certificate of disability to the appropriate Ford Motor Company 
department because arbitrators have ruled that it is the employee’s responsibility to 
provide the information requested by the five-day notice to the Company.  

 
The record does not reveal whether Representative Dowell had any specific 

decisions of the Ford Umpire in mind when he made his decision to withdraw Neely’s 
grievance.  He did not articulate any analysis of the Umpire precedent upon which he 
was relying or explain its application to the particular circumstances of this case.  A 
Union representative’s obligation to a member requires more than good faith to survive 
scrutiny under the “rational basis” test.  Neely’s appeal requires us to consider what it 
means to have an established precedent and what kind of investigation and 
understanding of such precedent is required of a grievance handler in order to satisfy 
the rational basis standard.  

 
There is no question that an established precedent rejecting the Union’s 

argument based on analogous facts or circumstances provides a rational basis for 
withdrawing even an apparently strong argument prior to arbitration.  Thus, in Lacey v. 
Region 1, UAW, PRB Case 1577 (2008), we agreed with the Union’s conclusion that 
there was no point in submitting appellant’s grievance to arbitration despite the fact that 
her termination seemed patently unfair.  Our decision concludes: 

 
“…We are therefore confronted with the question whether the Union’s 
decision not to take yet a third grievance to arbitration on this issue lacked 
a rational basis.  We cannot reach that conclusion.  The arbitrators who 
previously addressed this issue apparently felt that the Casino’s 
application of the variance policy was reasonable.  There was little 
likelihood that the Union could have successfully arbitrated Lacey’s 
grievance in light of the prior arbitration decisions.  Representative Kapa’s 
decision to withdraw the grievance under these circumstances was, 
therefore, rational.”38 

On the other hand, we have recently considered two appeals from the withdrawal of 
grievances where the grievance handlers’ claimed reliance on precedent turned out to 
lack any real foundation, such as prior arbitration decisions or a history of grievance 
settlements at the location.  In Parden v. Region 1A, UAW, PRB Case No. 1585 (2008), 
for example, an International representative stated that he withdrew appellant’s 
grievance prior to arbitration based on his experience in similar cases and knowledge of 
arbitration decisions.  During oral argument conducted by this Board, however, the 
representative conceded that he had no personal experience arbitrating cases similar to 
the appellant’s.  Our inquiries revealed that the representative was not relying on any 

                                                 
38 PRB Case No. 1577, at 5. 
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particular arbitration decision but rather on a general notion of how arbitrators deal with 
cases involving the use of drugs or alcohol.  We found in that case that the 
representative’s reliance on this general impression did not provide a rational basis for 
his decision.39  We stress here that unspecific references to Umpire precedent do not 
provide a rational basis for decisions regarding grievances.  The rational basis standard 
requires a professional approach to making the decision whether to submit a grievance 
to the Umpire.  Part of that approach is doing an adequate investigation of the particular 
circumstances of the grievance as well as researching prior Umpire decisions to 
determine the probability of success.  
 

One of our earliest decisions addressing the rational basis standard after it was 
added to the UAW Constitution in June 1980 arose in connection with an employee’s 
failure to respond to a notice to report to work.  The appellant, Leila Drake, was issued a 
notice to report to work pursuant to Paragraph (64)(d) of the UAW-GM National 
Agreement while on layoff from a General Motors plant.  The language of Paragraph 
(64)(d) is similar to that of Article VIII, §5(4).40  Drake did not receive the notice 
apparently because her mail was stolen.  The Union withdrew a grievance protesting 
the termination of her seniority based on its conclusion that the Umpire would strictly 
enforce the requirements of Paragraph (64)(d).41  We held that the withdrawal of Drake’s 
grievance based on this theory of strict enforcement lacked a rational basis where the 
Union failed to address the specific circumstances of Drake’s situation.  Our opinion 
directing the Union to reinstate Drake’s grievance referred to the fact that she was a 

                                                 
39  See also, Lombard v. International Union, UAW, PRB Case No. 1525 (2006), where the Union referred 
to an arbitration decision involving the particular employer to support its decision to withdraw a grievance.  
Further inquiry established that the representative’s claim to have relied on a specific arbitration decision 
involving the employer was baseless.  The Union’s decision to withdraw the appellant’s grievance was 
sustained on other grounds. 
40 Paragraph (64)(d) of the UAW-GM National Agreement provides as follows: 

“(64)  Seniority shall be broken for the following reasons: 
  
(d)  If the employee fails to return to work within five working days after being notified to 
report for work, and does not give a satisfactory reason.  Such notice shall be clear in 
intent and purpose.  A copy of management’s notification of such loss of seniority will be 
furnished promptly to the Chairperson of the Shop Committee.” 

41 We described the Union’s argument as follows: 

“The ‘rational basis’ issue presents greater difficulty.  The Union argues that the decision 
to withdraw the grievance was rational because prior Umpire decisions have upheld 
separations from employment under similar or identical circumstances.  The Union points 
out that the separations under Paragraph (64)(d) are not disciplinary; accordingly, the 
Umpire has no authority to exercise any judgment on the issue of whether the result is 
appropriate or, for that matter, to take into account the fact that the employee happens to 
be a high seniority employee with a good work record.  Furthermore, it notes, the claim of 
non-receipt of a Paragraph (64)(d) notice has been ruled not to constitute a justifiable 
reason for not reporting. …”  (Drake v. Local Union 659, 4 PRB 84 (1983), at 86) 
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high seniority employee and to the presence of mitigating circumstances and 
unresolved issues of contract interpretation.42  

 
Of course, it is not always necessary for the Union representative to articulate 

each step in his or her analysis of a fact situation before deciding whether to present a 
case to the Umpire.  Withdrawal of a grievance from the Umpire stage is appropriate 
where the grievance does not cite any violation of the collective bargaining agreement.  
In such a case, where the Union’s efforts to negotiate a settlement on behalf of the 
employee fails, the grievance handler has no choice but to withdraw the grievance.43  A 
valuable negotiated settlement can also provide a rational basis for withdrawing even a 
strong argument prior to arbitration.  In Ayres v. Local Union 1112, UAW, 10 PRB 126 
(1998), for example, Thomas Ayers, an employee with 29 years seniority, was 
terminated on a questionable accusation that he damaged the deck lid on a vehicle.  
The Local Shop Committee Chairperson negotiated a settlement that returned Ayres to 
work without back pay. Despite the strong merits of Ayres claim to have been unjustly 
disciplined, we held that the decision to withdraw his grievance from the Umpire was 
rational, because the risk of losing the settlement was too great.44  We confronted a 
similar situation in Grant v. General Motors Department, UAW, 9 PRB 5, (1996).  In that 
case, although we found the appellant’s claim of innocence entirely credible so that he 
                                                 
42 The opinion states: 

“…Leila Drake was a high seniority employee who was involuntarily separated from her 
employment.  Accordingly, there was a presumption in favor of arbitrating her grievance.  
Nevertheless, this was not done, despite the fact that there were not only mitigating 
circumstances in the form of questions whether there was not in fact compliance on her 
part with the terms of the notice or a satisfactory reason under the circumstances of the 
rule that notification is effective when delivery is attempted and, of course, the 
significance of the omission from Paragraph 64(d) of the reference to attempted delivery 
that appears in Paragraph 64(c).” (4 PRB 84, at 89)  
 

43 Carroll v. International Union, UAW, PRB Case No. 1472 (2004).  Our opinion in that case states: 

“Carroll argues that the Union has been successful in having employees reinstated who 
have been terminated for failing to report to work and he asks that it be directed to do the 
same for him.  The Union did pursue Carroll’s grievance to the third step, but Carroll’s 
poor attendance record precluded a successful plea for leniency on the part of the 
Company.  The Union had no contractual basis for challenging Carroll’s termination after 
he failed to respond to the Company’s notice to report to work within the five-day period 
specified in the collective bargaining agreement.  Its decision not to appeal the case to 
the Umpire was, therefore, rational. “ (PRB Case No. 1472, at 8) 

44 The opinion states: 

“Ayres should also understand that were we to grant him the relief he seeks, namely the 
reinstatement of his grievance, he would be restored to the status he held at the time of 
its settlement.  That means he would once again be a terminated employee with no 
wages or benefits and whose only hope would be that he could some day persuade an 
Umpire that Stubler was lying when he accused Ayres of sabotage. …”  (10 PRB 126, at 
128) 
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would most likely have been reinstated with full back pay, we delayed reinstatement of 
the grievance for a thirty-day period in order to give the appellant time to consider 
whether he really wanted to take the risk of submitting his termination grievance to the 
Umpire after having been reinstated without back pay on the basis of a settlement.  
After considering the matter, the appellant decided to withdraw his request to have his 
grievance reinstated.45  

 
In this case, the Union was unable to obtain any settlement for Neely through 

negotiations with Ford Motor Company, so Representative Dowell had to decide 
whether to withdraw the appeal or submit it to the Umpire.  Although Dowell did not 
precisely articulate his reasoning, a firmly established pattern of Umpire rulings such as 
seen in the Lacey appeal could still provide justification for his decision not to proceed 
to the Umpire stage.  Following our initial consideration of this appeal, therefore, we 
asked the International Union to provide Umpire decisions addressing employees’ 
responses to five-day notices issued pursuant to Article VIII, §5(4), of the UAW-Ford 
National Agreement to assist us in determining whether they provided a basis for the 
Union’s decision.  The Umpire decisions submitted to us by the International Union do 
not support a conclusion that nothing short of physical impossibility can be asserted to 
justify an employee’s failure to reply to a five-day quit letter.  While as a general rule, the 
decisions indicate that the requirements of a five-day notice will be applied strictly, the 
decisions also demonstrate that the Umpire generally evaluates the reasonableness of 
the employee’s response to a five-day letter.  In Case RG-19, for example, Umpire 
Raymond Goetz wrote:   

 
“…Thus, the outcome of this case depends entirely on a question of fact 
as to what the Aggrieved and his wife did in response to this letter.  As 
numerous Umpire Decisions have noted, cases of termination of 
employment under Article VIII, §5(4), differ from disciplinary discharge 
cases in that the Umpire is not given any discretion to assess ‘proper 
cause.’  By the terms of this provision—from which the Umpire has no 
power to deviate—termination is automatic once it has been shown that 
an employee who has received notice to report has failed, within five days 
thereafter, either to report for work or to give a satisfactory reason for his 
absence (unless impossible).  See JJH-192.”46 

However, Goetz’s discussion of the way the aggrieved and his wife responded to the 
five-day notice demonstrates that the Umpire may evaluate the reasonableness of that 
response.  He provides an extensive analysis of the testimony of the aggrieved and his 
wife describing the steps they took to respond to the five-day notice.  He rejected their 
arguments primarily because he found that most of what they said lacked credibility.  
Furthermore, the Umpire decisions presented by the Union do not support a conclusion 
that a doctor’s promise to forward a certificate of medical disability to the company 

                                                 
45 Grant v. General Motors Department, UAW 9 PRB 20, (1996). 
46 Umpire Decision No. RG-19, April 29, 1985. 
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would not be taken into account in evaluating the reasonableness of an employee’s 
efforts to comply with the requirements of a five-day letter.  Although Umpire Hanlon’s 
award in Decision No. PDH – 104 cites and affirms the rule about an employee’s 
personal responsibility to deliver the medical evidence of disability to the Company, 
Hanlon went on to recommend that the grievant’s seniority be reinstated.  His opinion 
states: 
 

“For the reasons stated above, the Umpire concludes that the aggrieved in 
this case has not carried her burden of proving that her failures to respond 
were reasonable.  Nevertheless, there are extenuating circumstances in 
this particular case which led the Umpire at the time of the hearing to 
recommend to the Company that the aggrieved be reinstated without loss 
of seniority.  Those circumstances include the seriousness of the 
aggrieved’s illness, her absence from her home due to her medical 
condition on the date the notice was delivered and her belief that her 
doctor had kept proper Company Representatives advised of her 
condition.”47 

This ruling is somewhat equivocal, but the Union was apparently able to obtain some 
relief for the grievant through the arbitration process.  In Decision No. JJH-314, Umpire 
James J. Healy rejected the employee’s reliance on a doctor to forward the certificate of 
disability to the employment office because he found such reliance unjustified rather 
than because of a strict rule that such reliance could never be reasonable.  The opinion 
states that the employee picked up the notice but did not read it because he thought it 
was just something for the doctor to handle.  Umpire Healy wrote: 
 

“It is evident from the forgoing account that Sexton himself did nothing to 
respond to the notice during the critical period October 25-30.  The notice 
is quite specific in stating what telephone numbers are to be called; this is 
done to insure an accurate recording of all calls received in response to a 
notice.  By his own admission, Sexton did not respond to the notice; he did 
not even bother to look at it.  Instead, he turned it over to his doctor on the 
assumption that the doctor would take care of it.”48  

Justifiable reliance on a doctor’s explicit promise to forward the certificate to the 
Company might have produced a different result, particularly if there were other 
mitigating circumstances.  Two more recent decisions demonstrate that the Umpires are 
influenced by the particular equities and circumstances presented by appeals 
concerning the termination of an employee’s seniority under Article VIII, §5(4).49  In 
Decision No. RG – 93, Umpire Raymond Goetz expressly stated that equitable 

                                                 
47 Umpire Decision No. PDH – 104, November 2, 1976. 
48 Record, p. 192. 
49 There have been no cases submitted to the Umpire from this location involving Article VIII, §5(4) since 
1988. 
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considerations excused the grievant’s noncompliance with the requirements of a notice 
sent pursuant to Article VIII, §5(4).50  And in Decision No. RG – 71, Umpire Goetz relied 
on a medical report that was submitted beyond the five day period after the employee’s 
initial submission did not include a satisfactory reason for his absence.51 
 

Of course, the fact that the Union might have successfully arbitrated Neely’s 
grievance does not necessarily make its decision not to do so irrational.  The argument 
that Neely reasonably relied on Nurse Tobe’s promise to fax the disability certificate to 
the Company can be questioned.  Both of the letters she received in January 2006 
provided a telephone number to call in order to advise the Company of her condition.  It 
is unclear why Neely did not take the rather simple precaution of calling this number--in 
addition to calling the Company’s worker’s compensation department--to inform the 
Company’s employment office of the steps she was taking to comply with the five-day 
notice either before or after her appointment with Dr. Morassutti on January 31, 2006.  
Furthermore, although Neely had a seniority date of August 2, 1993, she had spent little 
time actually working in the plant when her seniority was terminated on February 4, 
2006.  When the five-day notice was issued at the end of January 2006, Neely had not 
worked at the Kentucky Truck Plant for nearly six years.   

 
There is no indication in this record, however, that Representative Dowell 

considered or relied on these factors when reviewing Neely’s case.  Dowell’s belief that 
Umpires strictly apply Article VIII §5(4) appears to have forestalled any further analysis 
on his part of the underlying facts and the contractual issues raised by those facts.  In 
this respect, his investigation of Neely’s appeal fell short of the rational basis standard 
we have articulated, which calls for a close examination of the materials related to the 
grievance and, where applicable, a review and evaluation of the relevant Umpire 
decisions, before a decision is made to withdraw a grievance.   

 
Moreover, and importantly, the question posed by Neely’s situation is somewhat 

different from the typical case arising under Article VIII, §5(4).  This is not primarily a 
case about reporting for work; it is a dispute about eligibility for health insurance 
benefits.  It is clear from this record that Vickie Neely is very unlikely to return to work at 
the Kentucky Truck Plant.  She is seeking to have her Ford Motor Company health 
                                                 
50 Goetz’s opinion states: 

“Under the unique circumstances of this case, analogy to an equitable principle under the 
law of contracts seems in order.  The reporting provision of Article VIII, Section 5(4), 
amounts to what is considered an express condition—an operative fact which qualifies a 
contractual duty.  Under this provision, the company’s duty to retain an individual in 
employment status with seniority rights is conditioned upon his or her responding to 
notice to report within five days.  As a general rule, failure to satisfy such a condition 
within the time limit would extinguish the contractual duty, as Article VIII, Section 5(4), 
expressly provides.  Where, however, the party asserting a condition of this type has 
somehow prevented or hindered its fulfillment, or refused to cooperate in bringing about 
its occurrence, the law recognizes that such a result would be inequitable, and the 
condition may be excused. …”  (Umpire Decision No. RG – 93, November 2, 1988) 

51 Umpire Decision No. RG – 71, June 23, 1987. 
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insurance reinstated.  She lost that when her seniority was terminated.  The issue 
presented by Neely’s appeal is whether her failure to respond to the five-day notice 
terminated the Company’s duty to retain her in employment status, and thus continue 
her eligibility for coverage under its health insurance program.  We believe that in this 
instance the Union failed to take into account substantial arguments relating to the 
merits of Neely’s grievance that ought to have been presented to the Umpire.   

 
None of the Umpire decisions submitted by the Union address the application of 

Article VIII, §5(4), to discontinue the health insurance coverage of a disabled employee 
and the Union representatives involved in handling Neely’s grievance do not seem to 
have considered this aspect of the case.  There is no dispute about the legitimacy of 
Neely’s disability.  An Administrative Law Judge for the Commonwealth of Kentucky 
Department of Workers’ Claims made a specific finding of long term disability resulting 
from a work-related injury.  The Company was well aware of Judge Joiner’s Opinion and 
Award.  In addition, the record demonstrates that the Company physician had reviewed 
Neely’s case on a number of occasions so he personally knew the nature of her 
disability.  Under the circumstances, there was a strong argument to be made that the 
five-day quit letter should not have been sent to Neely.  Article VIII, §30 of the UAW-
Ford National Agreement, which defines medical leaves of absence, states specifically 
that a sick leave because of compensable injury or occupational disease shall extend 
for the duration of the compensable temporary total disability.  A letter of understanding 
in Volume VI of the UAW-Ford Motor Company Agreement sets out the Company’s 
policy with regard to the sending of Article VIII, §5(4) notices to certain employees.  That 
letter provides as follows: 

 
“Do not send an Article VIII-5(4) notice in cases when the plant physician 
has personal knowledge or sufficient medical evidence to determine that 
the employee’s continued absence in justified medically.”52 

The argument that Ford sent the notice in order to determine whether there was 
a job Neely could do in the plant lacks credibility given the history of Neely’s prior 
attempts to find a job she could do without aggravating her injury.  Instead, it seems 
likely that the five-day notice was not sent to find a job for Neely, but to remove her from 
the Company’s health insurance coverage.  Neely has raised significant issues 
regarding the propriety of the notice sent to her and the adequacy of her response.  The 
Umpire system established by the National Agreement exists for the purpose of 
resolving just this kind of dispute.  Furthermore, Neely does not stand to lose the benefit 
of a negotiated settlement if her case is submitted to the Umpire.  The fact that the 
Umpire might rule against the Union based on his or her evaluation of the particular 
equities of this case does not, by itself, provide a rational basis for the decision not to 
arbitrate.53 
                                                 
52 Letters of Understanding between UAW and the Ford Motor Company, Volume IV, Agreements dated 
September 15, 2003, p. 401. 
53 It appears from the cases submitted to us that this Local Union has not arbitrated any cases since 
1995.  
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We find, therefore, that the decision not to submit Neely’s grievance to the 
Umpire lacked a rational basis and should be reversed.  We direct the reintroduction of 
Vickie Neely’s grievance into the grievance procedure of the UAW-Ford National 
Agreement at the stage at which it was withdrawn.  In the event the Union is not able to 
convince the Company to restore Neely’s seniority, we direct that the matter be 
submitted to the Umpire for a resolution of the contractual issues raised. 

 
Reversed and remanded. 
 


