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James Sears argues that the Local Union’s refusal to file a grievance after he 

was denied the opportunity to apply for a special assignment lacked a rational basis.  
 

FACTS 
 

James Sears is an electrician at General Motors Weld Tool Center in Grand 
Blanc, Michigan, in a bargaining unit represented by UAW Local Union 1292.  He has a 
GM seniority date of September 21, 1965, and a skilled trades seniority date of January 
26, 1970.1 

 
At the beginning of 2006, the Local 1292 Bargaining Committee asked high 

seniority electricians if they would be willing to take inverse layoffs to protect younger 
employees’ job security during a slow period.  Sears agreed to go on inverse seniority 
layoff on February 20, 2006.  Sears maintains that when he accepted this inverse layoff, 
Committeeperson Steve Bean assured all of the electricians that they would be notified 

                                                 
1 Record, p. 19. 
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when and if significant overtime became available.2  Sears was recalled from layoff on 
December 4, 2006. 

 
While Sears was on layoff, the Grand Blanc Plant announced that it was 

accepting applications from electricians for an assignment from October 2, 2006 to 
February 2007 at the Flint Truck and Bus Assembly Plant.  The notice indicated that 
employees accepting the assignment would stay with the project until their services 
were no longer needed.  The notice further stated: 

 
“The working hours will be determined at a later time.  Tentatively, the 
project will consist of a seven (7) days, twelve (12) hours a day work 
week.”3 

In addition, the notice provided: 
 

“Strong considerations will be given to seniority, as well as skill and ability.  
Management will exercise discretion and good judgment when making 
these assignments.”4 

The notice indicated that the posting period started on September 20, 2006, and closed 
on September 27, 2006. 
 

According to Sears, one of his co-workers informed him of this opportunity on 
September 25, 2006.  Sears reported that he immediately went to the employment 
office on that date and filed an application to return to work so that he could apply for 
the assignment to the Flint Truck and Bus Assembly Plant.  On September 27, Sears’ 
co-worker informed him that his application for the assignment to Flint had been 
rejected.5  Sears stated that he went back to the employment office on September 28 
and requested a grievance.  He described these events as follows: 

 
“Thursday, 9-28-2006, I went back to employment requesting my Union 
Rep. (Steve Bean) and Labor Rep.  They told me I was ineligible for this 
job opening because I was not an active employee and the openings were 
being filled by the Paragraph 63 list.  I, under duress, pulled my return to 
work slip and went home.  Later that day, 9-28-2006, Steve Bean called 
me at home to apologize for not calling me earlier so I would have been 
eligible for the job openings at the Truck & Bus Plant.  Again, Steve Bean 

                                                 
2 Record, p. 3. 
3 Record, p. 1. 
4 Record, p. 1 
5 Record, p. 2. 
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assured me he would call me if more electricians were needed at the 
Truck and Bus Plant.”6 

Sears appealed the Local Union’s refusal to write a grievance protesting 
management’s rejection of his application for the assignment to the Flint Truck and Bus 
Plant to the Local 1292 membership at a meeting on January 7, 2007.7  According to the 
minutes of the January 7 meeting, Sears stated that he felt that the seniority rights of 
the electricians on inverse seniority layoff had been violated.  Committeeperson 
Teachenor responded that time constraints prevented the Local from notifying all of the 
electricians of the assignment to Flint Truck and Bus.  Member Curtis McLosky 
responded to Teachenor that time constraints should not override seniority 
considerations.  McLosky stated that he dare not take a vacation if he might miss an 
opportunity to earn $50,000.8  Committeeperson Bean explained that the Union was 
reluctant to file grievances regarding the assignment of employees to Flint.  The 
minutes report the following comment from Committeeperson Bean: 

 
“There was some people on inverse layoff.  That job came up.  It was not 
a management idea.  This was something that the Shop Committee did.  
We did everything we did in good faith to put people to work.  If you look 
on page 22, this was not a 63 application.  That is incorrect.  That is not 
what happened. This is something that we created.  If you want to destroy 
this, this is the way to do this.  The minute I write that grievance, that guy 
right there in that black coat is going to chew my ass.  We did it right by 
seniority by the people that were working.  We did the right thing in good 
faith.  …”9 

The minutes report that member Frank stated: 
 

“The man is stating that he was not notified of a job assignment that he 
was eligible for.  That’s his feeling.  His committeeman said he would 
notify him if something came up.  It didn’t happen.  What is going to be 
done to rectify that situation?  Is that a true statement?  What is going to 
be done to make it right?”10 

Member Bill Phelps pointed out that management was clearly incorrect when 
they stated that the positions were being filled from the Paragraph 63 list so that Sears 
reasonably expected the Union to file a grievance for him.  Phelps stated: 

                                                 
6 Record, p. 3. 
7 He apparently filed a written appeal, but it is not in the record.   
8 Record, p. 14. 
9 Record, p. 14. 
10 Record, p. 15. 
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“…Our contract stated that opening[s] during such a period of temporary 
layoff will be filled by the recall [of] employees laid off from such a 
classification.  That’s the whole crux of this.  It is management’s 
responsibility to call him back just like they called back when they wanted 
people to take the buyout.  Plus he had a commitment from his Shop 
Committeeman that if overtime became available he will call you, a 
personal commitment.  Because the day that he came in here, 
management lied to him and stated they’re using Paragraph 63 and the 
contract clearly stated rather than utilizing Paragraph 63.  The 
committeeman realized the mistake and called and apologized to him that 
day.  And at that day, Jim thought I’m going to get a grievance for it then, 
because of what management told me when I came in.  It is obviously 
contrary to what our local agreement states.”11 

International Service Representative Mike DiCosola responded to Phelps that the Union 
was going to continue to try to keep members working in place of outside contractors, 
but its efforts would not be successful if they filed grievances each time citing various 
contract violations.  He stated that he could understand Sears’ position, but that the 
Union should focus on preventing situations like that from recurring, rather than filing 
grievances which might discourage management from entering into these 
arrangements.  After further discussion of the situation, a motion was adopted to table 
Sears’ appeal.12 
 

During a membership meeting on April 15, 2007, the issue raised by Sears’ 
appeal came before the membership again when member Curtis McLosky presented an 
appeal nearly identical to the one that Sears had presented in January.  
Committeeperson Steve Bean responded to McLosky’s appeal as follows: 

 
“We spent a lot of time on this and looked through this and I understand 
where Curt is at, but the bottom line is there is no contractual violation 
here.  If you’re on an inverse layoff and a job assignment comes open, the 
paragraphs you picked out of the local agreement refers to job openings, 
which a quit, death, retirement, transfer or permanent leave or increase of 
work load create job openings.  This is not an opening.  It was a job 
assignment.  …”13 

Following the discussion of McLosky’s appeal at the meeting on April 15, one of the 
members asked what action was being taken on the Sears’ appeal.  President Kathy 
Otto stated that Sears would have to be present to remove it from the table.14 

                                                 
11 Record, p. 15. 
12 Record, p. 17. 
13 Record, p. 30. 
14 Record, p. 43. 
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Sears appeared before the membership on May 6, 2007, and asked to have his 
appeal reopened.15  Steve Been responded that the Shop Committee had addressed 
the issue raised by Sears in response to McLosky’s appeal and they had determined 
that there was no violation of the contract so that the decision not to file a grievance was 
proper.  The minutes report the following statement by Bean: 

 
“We went through this and spent hours and hours on this and went 
through this last month with Curt McLosky.  If the language was there we’d 
have written the grievance a long time ago.  The only thing we can do for 
Jim here is to ship this off and see if we interpreted this wrong.  If you 
keep this, it just comes back to us and we’ve already spent hours and 
hours on this and it’s not grievable.”16 

On May 9, 2007, Recording Secretary Mary Pepperdine notified Sears that the 
membership had denied his appeal.17  Sears appealed the membership’s decision to the 
International Executive Board (IEB) on May 29, 2007. 
 

In support of his appeal to the IEB, Sears stated that his representatives claimed 
that they did not have time to notify the high seniority electricians of the job assignment 
at the Flint Truck and Bus Plant.  He reported that the Shop Committee meeting 
minutes for August 11, 2006, indicated that Committeeperson Jim Benedict had 
requested that management pick the team for the Flint Truck and Bus Plant assignment 
by seniority and the management representative said he would bring this issue up at the 
manpower meeting.  Sears said the issue was never mentioned again.  He argued that 
these minutes demonstrated that management had 40 days in which to recall or contact 
all of the electricians on inverse seniority layoff.18  Sears further pointed out that 
International Representative Mike DiCosola acknowledged that Sears’ contractual rights 
had been violated during the membership meeting on January 7, 2007.  Sears asserted 
that there was no rational basis for the Union’s refusal to grieve the violation of his 
seniority rights.19 

 
Committeeperson Bean responded to Sears’ appeal on August 21, 2007.  Bean 

noted that the President’s office had already investigated the claim raised by Sears in 
connection with a similar appeal filed by Curtis McLosky and concluded that the claim 
had no merit.  Bean stated that the Shop Committee had negotiated a temporary job 
assignment to the Flint Truck and Bus Plant for active employees at the Grand Blanc 
Plant.  He reported that Sears attempted to “level in” on September 25, 2007, so that he 

                                                 
15 Record, p. 47. 
16 Record, p. 47. 
17 Record, p. 49. 
18 Record, p. 50. 
19 Record, p. 50. 
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could sign up for the assignment.  Paragraph 5(A) of the Local Agreement describes the 
leveling in process as follows: 

 
“Employees who have been reduced out of the plant may file an 
application to level in the Employment Office or another designated 
location, for a period not to exceed five (5) working days from their date of 
indefinite layoff.  (Excluding Saturdays, Sundays, and Holidays.)”20 

According to Bean, Sears was not actually eligible to apply for the job assignment on 
September 25, 2007.  He wrote: 
 

“Jim Sears attempted to level in on September 25, 2007, and sign up for 
the temporary assignment in the same day.  This is not consistent with our 
practice, as management has ten working days to process the level in 
request as per the Local Agreement (See Attachment C).  It is also not the 
practice to allow laid off employees to sign up for temporary assignment or 
be considered for overtime while on layoff.”21 

Bean stated that he told Sears that his request to return from layoff would not get him 
back to work until October 9, 2006, which would be too late for him to report to the job 
assignment at Flint Truck and Bus.  Upon learning this, Sears withdrew his request. 
 

Bean acknowledged Sears’ argument that management had violated Paragraph 
9(4) of the Local Agreement, which states: 

 
“Openings during the period of such temporary inverse layoffs will be filled 
by the recall of seniority employees laid off from the subject classification 
rather than utilizing Paragraph 63 applications.”22 

Bean argued that this section of the Local Agreement only applies to situations where 
management wants to hire a new person to fill an opening while people are laid off from 
the classification in question.  Bean stressed the fact that the work at the Flint Truck and 
Bus Plant was not an opening but a job assignment.23  Bean attached to his letter a 
Memorandum of Understanding regarding employee assignments and transfers which 
defines a permanent opening as one created by a quit, death, transfer out, or 
retirement.24  Bean reported that he explained the rationale for his decision to Sears.  

Sears responded to Bean’s letter on August 21, 2007.25  Sears complained that 
he had not been provided with the record in McLosky’s appeal and he did not believe 
                                                 
20 Record, p. 70. 
21 Record, p. 60. 
22 Record, p. 73. 
23 Record, p. 61. 
24 Record, p. 74. 
25 Record, pp. 83-84. 
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that his situation was actually the same as McLosky’s.  He stated that unlike McLosky, 
he hired back in and signed an application for the assignment to Flint Truck and Bus.  
Sears reported that when he hired in, the personnel director assured him that he would 
be back to work the following Monday, October 2, 2006, in time to go to Flint.  Sears 
stated that he only withdrew his request to return to work because management and the 
Union confused him with the claim that they were filling the jobs in Flint from the 
Paragraph 63 list.  He argued that he was tricked into withdrawing his application which 
amounted to duress.26 

 
Sears maintained that management’s refusal to consider him for the job in Flint 

violated Paragraph 5(D) on page 14 of the Local Agreement.  That paragraph states as 
follows: 

 
“If there are employees in the plant with less seniority working on jobs that 
laid off employees, who made application, are capable of performing, such 
employees shall be offered work on these jobs as soon as possible and in 
no event shall this period extend beyond ten (10) days (excluding 
Saturdays, Sundays, and Holidays) from the end of the application period, 
unless extended by a written agreement with the Shop Committee 
because of extenuating circumstances and conditions.”27 

Sears argued that Bean was speaking for management when he characterized the job 
in Flint as an assignment rather than a job opening.  He commented that everyone 
knows that management has the sole right to make job assignments.  
 

Hearing officers Toffie Abbasse and Jack Campbell conducted a hearing on 
Sears’ appeal on March 13, 2008.  Acting on behalf of President Gettelfinger, the 
hearing officers prepared a report to the IEB based on testimony taken at the hearing.  
After describing the events that prompted Sears’ appeal, the hearing officers made the 
following comment: 

 
“It is unfortunate that the appellant chose to distort the truth when he 
presented his side of the story to the Board.  Appellant stated in the 
meeting that he did sign back to work and then signed up for the 
assignment in question; this is false.  Appellant attempted to sign up by 
browbeating a clerk into letting him sign a sheet when he had not yet 
‘leveled in’ or received his ‘return to work’ letter.  If appellant had followed 
procedure, he would have been back to work ten days after the team had 
left the plant for the Flint Truck and Bus Assembly Plant.”28 

                                                 
26 Record, p. 84. 
27 Record, p. 71. 
28 Record, p. 86. 
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The hearing officers acknowledged Sears’ claim that Committeeperson Bean 
said he would notify the electricians if the opportunity to work a significant amount of 
overtime arose.  They noted, however, that there was no significant overtime at the 
Weld Tool Center in Grand Blanc.  They remarked that the Committeeperson had made 
no commitment to notify Sears of overtime work at other GM locations.29  The hearing 
officers affirmed Committeeperson Bean’s conclusion that the section of the Local 
Agreement relied on by Sears only applied to permanent openings and not to temporary 
assignments.  They concluded, therefore, that the Shop Committee’s refusal to file a 
grievance for Sears was proper and not devoid of a rational basis.  They found no 
evidence that discrimination, fraud, or collusion with management affected Bean’s 
decision.30 

 
The IEB adopted the hearing officers’ report as its decision on August 25, 2008.  

Sears appealed the IEB’s decision to the Public Review Board (PRB) on September 23, 
2008.  

 
ARGUMENT 

 
A. James J. Sears: 

The investigators who conducted the hearing on my appeal were not impartial.  
Their conclusions are based on material which is not in the record.  I once again request 
that the UAW forward to me the information that the Local Union and the Region relied 
on in denying my appeal.  Article 33, §3(f), of the UAW Constitution requires the 
International Union to forward to the PRB all documents and records in the case.  I 
protest the fact that my original appeal was not made part of the record in this case.  
That six page document was read at the membership meeting on January 7, 2007.  
Failure to include that document in the record prejudices my case.  

 
While ignoring my appeal, the hearing officers for the IEB relied on statements 

and facts presented in a separate appeal as the basis for their conclusions.  The IEB 
has falsely attributed to me statements made by Curtis McLosky.  In fact, at my so-
called evidentiary hearing, I was not even given the opportunity explain why my 
situation is different than McLosky’s.  The hearing officers adjourned the hearing before 
I had the opportunity to present my evidence.  

 
In addition to the omission of my appeal, the report to the IEB makes the 

unexplained assertion that I browbeat a clerk into allowing me to apply for the 
assignment to Flint.  This so-called clerk is Gary Wisnewski.  He is the former GM Labor 
Relations Representative and now head of Personnel.  He has more knowledge of the 
agreement and assignment procedures than our current Shop Committee.  He allowed 
me to sign the application because he knew of no practice or restriction that prevented 

                                                 
29 Record, p. 87. 
30 Record, p. 88. 
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me from signing it.  The Union suppressed the evidence of my application for the 
assignment to Flint.  As an hourly employee, I cannot obtain a copy of it.  It is obvious 
why the Local Union did not forward a copy of it to the President’s office.  

 
The facts the Union relies on for denying my appeal keep changing.  I believe 

that the Local Union’s interpretation is too narrow.  I think high seniority employees on 
inverse layoff are entitled to be recalled for temporary assignments.  There was a 
persuasive argument that could have been presented on my behalf.  I am requesting 
that the UAW provide all of the documents and records related to my appeal.  My 
situation is different than McLosky’s because I did exercise my right to be considered for 
the assignment to Flint.  

 
B. International Union, UAW: 

Sears made his request to return to active employment on September 25, 2006.  
Paragraph 5 of the Local Agreement describes the procedure for applying to return to 
active employment from layoff.  Subparagraph 5(D) of the Local Agreement gives 
management up to ten days to complete this process.  The period to apply for the 
temporary assignment to Flint closed on September 27, 2006.  Management, for its own 
reasons, fair or not, decided to use its contractual ten days to process Sears’ application 
to return to active employment.  Therefore, he could not possibly resume his active 
status in time to apply for the assignment to Flint.  Management had the right to do what 
it did, as much as Sears or Local 1292 might dislike it.  

 
Sears argues that Paragraph 9(B)(4) of the Local Agreement required 

management to recall him from layoff to fill Flint’s request for a team of electricians to 
complete a specific project.  Sears is incorrect.  The openings referred to in Paragraph 
9(B)(4) of the Local Agreement are permanent openings as defined in Paragraph 8 of 
the Memorandum of Understanding, Category #7, concerning Employee Assignments 
and Transfers.  Furthermore, the Local Union’s application of the Agreement to this 
situation makes sense.  The goal of allowing inverse seniority layoffs is to get junior 
employees back on the job while older employees voluntarily take a break and enjoy 
their benefits.  If the contract required management to recall these high seniority 
employees to the active payroll every time a new assignment or temporary opening 
occurred, the purpose of the inverse layoff provisions would be defeated. 

 
There was no violation of the applicable collective bargaining agreement, so 

there was nothing to file a grievance about.  For this reason, the decision of the IEB 
should be affirmed. 

 
C. Rebuttal by James J. Sears: 

The posting for the special assignment to the Flint Truck and Bus Assembly Plant 
does not contain any restrictions.  It did not exclude electricians on voluntary inverse 
layoff.  It did not contain deadlines for employees to be on the active payroll before they 
could apply.  Since my appeal, other special assignments outside of our plant have 
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been made available, and the electricians on voluntary layoff were mailed notifications 
so they could apply.  This was done to provide fairness to all members of the 
classification.  

 
When I came to the plant on September 25, 2006, to hire back in from voluntary 

layoff, management knew that my intention was to sign up for the special assignment in 
Flint.  They escorted me to the personnel clerk’s office and showed me where to sign 
the book to apply for the assignment.  Gary Wisnewsky, the person primarily 
responsible for keeping track of layoffs and rehires for management, showed me the 
sign-up sheet and told me to sign it if I wanted to go to Flint. 

 
Wisnewsky knows the rules.  He is very experienced and has had this position at 

the plant for years.  He is so good at what he does that he can probably quote certain 
National and Local contract paragraphs in his sleep!  He did not say I was ineligible for 
the Flint assignment.  He understood the timing and the logistics and the contractual 
language as well as anyone involved.  He said to me when I signed up, “This works out 
perfect, because you’ll be back just in time to start at the Truck Plant.” 

 
It is true that the contract allows management up to ten days to level in 

employees from layoff, but that rarely happens.  When I signed my paperwork on 
September 25, I was instructed to report to work on the following Monday, which would 
be the first day of the special assignment.  When I contacted Labor Relations about 
being denied the assignment to Flint, they told me that they had decided to call this a 
Paragraph 63 move so that I was being removed from consideration for the assignment.  
They offered to cancel my “level in” papers because of the mix up.  If they had not 
canceled the “level in” papers, I would have been expected to report to work on 
Monday, October 2, 2006.  The ten day period described in Paragraph 5(D) of the Local 
Agreement has no bearing on this situation, because management fully expected that I 
would be returning to work on October 2. 

 
This was never a Paragraph 63 situation.  Paragraph 63 is for employees wishing 

to apply for promotions to higher paid jobs within their classifications.  The special 
assignment did not allow for an hourly pay raise nor was it a promotion.  Applicants for 
the assignment were not required to fill out the contractually required corporate form 
used for Paragraph 63 applications.  This was a special assignment which I applied for, 
had the ability to perform, and the seniority to hold.  

 
The language of the Memorandum of Understanding defining permanent 

openings also has no application to this situation.  Although Paragraph 9(B)(4) speaks 
of recalling employees to fill openings, the spirit and intent of the provision is to give 
high seniority employees the opportunity to fill positions that become available while 
they are on a voluntary inverse seniority layoff.  The Paragraph in the Memorandum of 
Understanding, Category #7 that applies to this situation is Paragraph 2.  That 
Paragraph clearly states that special assignments to other plants will be based on 
seniority.  Since this incident, management has sent employees on inverse layoff 
notices in the mail to allow them to sign up for special assignment work.  There was no 
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emergency situation here where timing was of the utmost importance.  I made my 
intentions known to management well before the assignment began.  My application 
was accepted and then rejected a few days later for flimsy reasons.  I was entitled to a 
grievance at this point to address management’s abuse of the procedure.  

 
I was denied a valuable opportunity because management erred.  The UAW 

should have filed a grievance to get me the assignment or make me whole.  I urge you 
to consider the merits of this appeal and to rule that management and the UAW made a 
serious error in handling this situation and refusing to seek redress for me through the 
grievance procedure.  

 
DISCUSSION 

 
We see no reason to doubt Sears’ account of his attempt to level in so that he 

could apply for the special assignment in Flint.  Certainly, there is nothing in this record 
to support a conclusion that Sears browbeat anyone or misrepresented his actions in 
any way.  Nevertheless, it does appear that management immediately perceived that 
allowing Sears to cancel his inverse seniority layoff in this way could lead to problems.  
The seniority list for electricians in the record shows that there were two electricians 
with greater skilled-trades seniority than Sears, and many with seniority nearly equal to 
his.31  If Sears were allowed to level in based on a telephone call from a co-worker, 
management might be exposed to claims from other employees that Sears had been 
unfairly advantaged.  Under the circumstances, management’s decision to exercise its 
right to delay the level in process for ten days in Sears’ case was understandable. 

 
In his appeal to this Board, Sears points to various sections of the collective 

bargaining agreement and suggests arguments that could have been made in support 
of a grievance.  He argues that Paragraph 5(D) of the collective bargaining agreement 
requires management to recall employees from layoff to fill any openings while 
employees with less seniority are working in the plant.  He further contends that 
Paragraph 2 of the Memorandum of Understanding on Employee Assignments and 
Transfers provides that volunteers for assignments to other plants will be selected by 
seniority. 

 
We understand that a theory could have been put forward to support Sears’ 

position.  At the same time, in response to Sears’ appeal at the membership meeting on 
January 7, 2007, Committeeperson Bean gave persuasive reasons for his decision not 
to file a grievance over this issue.  Bean explained that the Local was concerned that if 
these assignments began to generate a lot of grievances, the entire program of using 
bargaining unit employees rather than outside contractors to do these assignments 
could be jeopardized.  The concerns raised by Bean were legitimate and rational factors 
to consider and were clearly not motivated by any particular hostility towards Sears.  

 

                                                 
31 Record, p. 19. 
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The question whether Bean’s concerns would have been a sufficient basis to 
deny a grievance in the face of a clear contract violation is not before us.  When Sears 
persisted in his pursuit of a grievance, the Local revisited the issue and determined that 
there had been no contract violation.  Paragraph 2 of the Memorandum of 
Understanding on Employee Assignments and Transfers refers to selections of 
volunteers from among active employees in the plant.  The leveling in process 
described in Paragraph 5 of the collective bargaining agreement clearly gives 
management the right to delay the process for up to ten days following the employee’s 
application to return to active employment.  In this case, management chose to exercise 
its right to delay the process.  

 
Apparently, there had been some commitment to the high seniority employees 

that they would be notified of any upcoming overtime opportunities.  Assuming he made 
the promise, there is no reason to believe Committeeperson Bean had in mind overtime 
opportunities other than those in the Grand Blanc plant.  While he did not think to notify 
the high seniority electricians of the opportunity in Flint, his oversight does not amount 
to a violation of the collective bargaining agreement that could be addressed through 
the grievance procedure.   Furthermore, Sears reports that the Local has addressed the 
issue going forward by giving notice to employees on inverse seniority layoff when 
opportunities such as the one in Flint arise.  

 
The decision of the IEB is affirmed. 


