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David Hodges argues that Article 19, §3, of the UAW Constitution required 

ratification of an agreement regarding the distribution of profits pursuant to a Profit 
Sharing Plan established for the benefit of employees in the Severstal Steel Unit of 
UAW Local 600.  Hodges further asserts that Local 600 President Jerry Sullivan violated 
the unit’s autonomy guaranteed by Article 35, §3(c) of the Constitution when he 
executed the agreement after being directed by the Unit membership not to do so. 

 
FACTS 

 
David Hodges works for Severstal North America, Inc. (Severstal) in a bargaining 

unit represented by the Severstal Steel Unit of UAW Local Union 600.  Severstal 
maintains a Profit Sharing Plan for the benefit of employees in the Severstal bargaining 
unit.  The plan is described in Appendix K to the collective bargaining agreement 
between Severstal and the UAW.1  Section 2 of the Profit Sharing Plan describes the 
calculation of profits for purposes of the plan as follows: 

 

                                                 
1 Record, pp. 3-8. 
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“Calculation of Profits. 

(a) The term “Quarterly Profits” means income from operations of the 
Company, generated from assets acquired from Rouge Steel Company 
and other assets operated by employees under the Agreement, in 
accordance with the United States Generally Accepted Accounting 
Policies (GAAP) with the following exclusions: 

 (1) Income or loss related to any charges or credits (whether or 
not identified as special credits or charges) for unusual, infrequently 
occurring or extraordinary items (as defined by GAAP), including credits or 
charges for plant closures, business dispositions and asset sales that are 
not normal operating charges or credits of the Company; and 

 (2) Any cost or expense associated with the Profit Sharing Plan 
or any other profit sharing plan or similar plan for any of the Company’s 
employees. 

 For the sake of clarification, if the Company acquires assets that 
are not or will not be operated by employees under the Agreement, profits 
from the operations of those assets will not be part of the Profit Sharing 
Plan.”2 

In the first quarter of 2008, Severstal received a lump sum payment of 
$177,000,000 from its electrical supplier, Dearborn Industrial Generation (DIG).  The 
payment was made pursuant to an agreement to cancel the contract between Severstal 
and DIG.  A newsletter distributed by Local 600 described the nature of the payment as 
follows: 

 
“Severstal NA had a long-term contract with Dearborn Industrial 
Generation (DIG) to purchase energy for a set price through 2030.  The 
energy rates negotiated between the parties made it unprofitable for DIG 
to continue operation of the power plant.  This was at least the third time 
that DIG insisted on renegotiating the rate agreement and there was a 
concern that DIG would file for bankruptcy, resulting in higher electricity 
costs, with Severstal receiving nothing in return.  Because of this concern, 
Severstal NA negotiated a settlement with DIG that cancelled the contract 
effective November 29, 2007.  This agreement between the parties 
included a one-time payment of $177,000,000 to Severstal NA.  Income of 
this type is normally excluded from generating profit sharing under the 
terms of the collective bargaining agreement.  As a result of this 
settlement, Severstal NA will now have to pay approximately $25,000,000 
more for electricity each year.  Because of the negative impact of higher 

                                                 
2 Record, p. 4. 
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electricity costs on future profit sharing, the Union felt strongly that our 
members should still receive a share of this settlement.”3 

Section 4(c) of the Profit Sharing Plan provides the following method for resolving 
disputes concerning the calculation of profits: 
 

“Administration of the Profit Sharing Plan 

(c) In the event that a discrepancy exists between the Company’s profit 
sharing calculation and the results obtained by the Union’s review, the 
Union and the Company shall attempt to reach an agreement regarding 
the discrepancy.  In the event that they cannot resolve the dispute, either 
party may submit such dispute to final and binding arbitration under the 
grievance procedure provided in this agreement.”4 

In accordance with this provision, Local 600 President Jerry Sullivan entered into 
negotiations with the Company to determine how the lump sum payment of 
$177,000,000 should be treated under the Profit Sharing Plan.5  Through these 
negotiations the parties reached a tentative agreement.  Severstal Human Resources 
Vice President Melvin E. Baggett described the terms of the agreement in a letter 
addressed to President Sullivan.6 
 

Baggett’s letter was read to the Severstal Steel Unit at a meeting on May 22, 
2008.7  The minutes of that meeting report that the Unit membership questioned why the 
Severstal bargaining unit team was not involved in negotiating the agreement.  The 
membership indicated that they wanted to vote on how the payment to Severstal should 
be treated under the Profit Sharing Plan.  The minutes reflect that a motion was adopted 
to have the special funds paid out in one lump sum.  According to the minutes, 
President Jerry Sullivan stated that a special meeting would be called when the Union 
had all the information regarding the profit sharing distributions.  A motion was then 
adopted not to allow Sullivan to sign the letter of agreement with Baggett.8 

 
On June 6, 2008, David Hodges filed an appeal with the Severstal Steel Unit 

Recording Secretary protesting the agreement negotiated by Local 600 with regard to 
the treatment of the $177,000,000 under the Profit Sharing Plan.  Hodges pointed out 
that the membership of the Steel Unit had not been informed about President Sullivan’s 
negotiations with Severstal prior to the meeting on May 22, 2008.  He charged that the 

                                                 
3 Record, p. 20. 
4 Record, p. 5. 
5 Record, p. 20. 
6 Record, pp. 12-13. 
7 Record, p. 9. 
8 Record, p. 10. 
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agreement negotiated by Sullivan violated Article 19 and Article 35, §3(c), of the 
International Constitution as well as the UAW Ethical Practices Codes.9  Recording 
Secretary Ray Hood advised Hodges that his appeal would be referred to the Executive 
Board of the Severstal Steel Unit. 

 
In the meantime, Local 600 and Severstal completed their negotiations and the 

terms of their agreement were set forth in a letter dated June 18, 2008.10  Local 600 
distributed a newsletter which described the terms of its agreement with Severstal as 
follows: 

 
“On June 17, 2008, an agreement was reached between the UAW and 
Severstal NA regarding a special payment resulting from the disposition of 
the energy contract between Dearborn Industrial Generation (DIG) and 
Severstal NA.  The UAW entered into this settlement after numerous 
meetings with the Company and after carefully evaluating the risks of 
arbitrating the matter.  As a result of this agreement, each employee who 
has seniority as of January 1, 2008, or who acquired seniority during the 
first quarter of 2008, will receive sixteen (16) SPECIAL PAYMENT checks 
of $516.37.  These payments will be made beginning with the first quarter 
of 2008, and will continue through the last quarter of 2011.  The first 
quarter checks will be distributed on June 20, 2008, and the second 
quarter 2008 checks will be distributed no later than July 15, 2008.  The 
following checks will be paid no later than fifteen (15) days after the end of 
each quarter. 

Under this agreement, members receiving these SPECIAL PAYMENT 
checks will continue to receive all (16) payments through 2011, even if 
they sever employment with the Company (e.g. retirement, voluntary quit, 
or termination).  The designated beneficiary of any participant who 
becomes deceased will continue to receive payments.”11 

These terms were also described in a letter from Vice President Baggett addressed to 
Severstal’s employees.  After describing the nature of the payment that Severstal had 
received from DIG, Baggett commented as follows: 
 

“As you can imagine, there was substantial discussion as to whether this 
payment should be included in profit sharing.  On the one hand, this 
income is not included in profits under the current Profit Sharing Plan.  On 
the other hand, there was a potential that future profits could be reduced 
because of higher electricity costs.   

                                                 
9 Record, p. 16. 
10 Record, pp. 18-19. 
11 Record, p. 20. 
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Together with the UAW leadership, we agreed upon a plan to treat our 
employees fairly and to pay out a special payment over a 16-quarter 
period to those employees holding seniority with the Company as of 
January 1, 2008, or who acquired seniority during the first quarter of 2008.  
Why 16 quarters?  During the discussion, it was felt that to pay it 
immediately placed an unforeseen financial burden on the Company 
during its current modernization program while to pay it out over the 
remaining life of the contract with DIG, 23 years, was not fair to the 
employees.”12 

According to the minutes of a Severstal Unit meeting conducted on June 26, 
2008, the first of the sixteen special payment checks was distributed on June 20, 2008.  
The minutes contain the following report: 

 
“Special Payment Checks:  The first of 16 Special Payment checks were 
distributed on June 20th.  The next check will be distributed on Tuesday, 
July 15, 2008.  The remaining 14 checks will be distributed no later than 
15 days after the close of each quarter through the fourth quarter of 2011.  
I know this is not how some of the members would like to have seen this 
issue resolved but after much consultation with the UAW Legal and 
Research Departments it was determined to be the best course of action.  
Not only does the settlement put money in people’s pockets now, it avoids 
the almost certain loss at an arbitration hearing.  Even in the best case it 
would have been a couple of years getting this case to arbitration and in 
the meantime, the Company, not our membership, would have been 
holding the money.”13 

These minutes also indicate that David Hodges’ appeal and Ray Hood’s response were 
read to the membership.14  Minutes for the Unit membership meeting that took place at 
8:00 a.m. on June 26 report that the following motions were adopted: 
 

“Motion put forth at the June 26, 2008, 8:00 a.m. Union meeting. 

The Motion put forth reads as follows: 

We have the letter of agreement for the Special Fund rendered null and 
void and to have a new agreement negotiated by the proper leaders and 
let the membership vote on it.  Renegotiate letter and have funds paid as 
one lump sum payment for the full amount without the VEBA carve out. 

Any settlement agreement shall be voted upon by the membership. 
                                                 
12 Record, p. 21. 
13 Record, pp. 36-37. 
14 Record, p. 37. 
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Motion put forth by Don Smith.  Seconded by Juan Boyd. 

Motion passed.”15 

The minutes for the 8:00 a.m. meeting also indicate that the membership adopted a 
motion that the Unit should be provided with an accurate account of all funds associated 
with the profit sharing payment.16 
 

The motions adopted at the June 26, 2008, meeting were reported to the 
membership during meetings conducted on July 24, 2008.  According to the minutes of 
the July 24 meetings, the financial information requested in the second motion was 
made available to those attending the meetings.  In addition, it was reported that David 
Hodges’ appeal of the agreement regarding the Profit Sharing Plan had been referred to 
the Local 600 Executive Board.17  On August 5, 2008, Local 600 Recording Secretary Al 
Murlone informed David Hodges that his appeal had been read at the Local 600 
Executive Board meeting and the meeting of the Local 600 General Council.  Murlone 
stated that the appeal was denied at both meetings.18 

 
Hodges appealed the actions of the Local 600 Executive Board and the General 

Council to the International Executive Board (IEB) on September 2, 2008.19  In support 
of his appeal to the IEB, Hodges argued that there was no reason for President Sullivan 
to negotiate with the Company about whether the money it received from DIG was part 
of its quarterly profit for purposes of the Profit Sharing Plan.  He wrote: 

 
“There was no issue as to whether or not the funds were ‘quarterly profit.’  
Accounting documentation received since the date of the original appeal 
confirms that not only did the Company publicly state the funds were 
profits, the Company booked the funds as profit as mandated by the 
GAAP.”20 

Hodges maintained that President Sullivan lacked authority to sign the June 18, 2008, 
letter agreement on behalf of the membership of the Severstal Unit.  In addition, he 
claimed that the letter agreement violated Appendix K of the collective bargaining 
agreement. 
 

President Gettelfinger’s staff determined that a hearing was unnecessary on 
Hodges’ appeal.  Acting on the President’s behalf, staff prepared a report to the IEB on 

                                                 
15 Record, p. 41. 
16 Record, p. 41. 
17 Record, pp. 51 and 55. 
18 Record, p. 56. 
19 Record, p. 67. 
20 Record, p. 67. 
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the appeal based on information provided by Hodges and Local Union 600.  Staff 
observed that the Union presented the argument that the lump sum payment of 
$177,000,000 should have been included in the calculation of profits for the first quarter 
of 2008, but that the Company consistently rejected this argument.  Staff reported that 
the Company insisted that the payment fell under the exclusion from profits described in 
Section 2(a)(1) of the Profit Sharing Plan.21  Staff reported that the parties elected to use 
the dispute resolution process described in the Profit Sharing Plan to deal with this 
issue.  Staff’s report states: 

 
“The Profit Sharing Plan provides a dispute resolution process defined in 
Section 4(c) which authorizes the parties to fashion a settlement to resolve 
the dispute.  Upon failure to reach such a resolution, either party may 
submit the issue to final and binding arbitration. 

Neither party chose to take the unreasonable risk of losing such a large 
amount of money on behalf of those they represented, so a settlement 
was fashioned that was fair and equitable to both parties.  For purposes of 
settlement, the lump sum payment was titled a Special Fund.”22 

Staff responded to Hodges’ argument that Article 19, §3, precluded President 
Sullivan from negotiating the letter agreement without first obtaining the approval of the 
Severstal Unit membership.  Staff pointed out that this section of the UAW Constitution 
addresses the negotiation of a new agreement or a supplement to an existing 
agreement while the letter agreement negotiated by President Sullivan was specifically 
authorized by the terms of the Profit Sharing Plan.  Staff referred to Section 4(a) of the 
Profit Sharing Plan which authorizes the Local Union President to review the 
Company’s calculation of its Quarterly Profit.  Staff held that the President’s authority to 
resolve disputes concerning the calculation of the Company’s quarterly profit was 
established upon ratification of the Profit Sharing Plan.23  Staff concluded, therefore, that 
President Sullivan’s settlement of the dispute concerning the Company’s profit sharing 
calculations was contractually and constitutionally sound.24 

 
Staff denied Hodges appeal and its report was adopted by the IEB as its decision 

on December 4, 2008.25  Hodges appealed the IEB’s decision to the Public Review 
Board (PRB) on December 17, 2008.26 

                                                 
21 Record, p. 90. 
22 Record, p. 98. 
23 Record, p. 99. 
24 Record, p. 100. 
25 Record pp. 88 and 100. 
26 Record p. 101. 
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ARGUMENT 
 

A. David Hodges: 

The $177,000,000 received by Severstal during the first quarter of 2008 was 
profit and the Company has consistently and publicly asserted this.  On March 17, 2008, 
Severstal’s Chief Financial Officer Sergei Kuznetsov reported to investors that the 
money it received from DIG was profit.  A transcript of the report to investors quotes the 
following statement by Kuznetsov: 

 
“Sergei Kuznetsov:  Yes, effective of course 2nd February, we switched to 
a different electricity supplier and of course we’re going to be paying 
higher electricity costs depending on the consumption we are looking at 
approximately 12 – 20 million higher electricity costs per year and the one 
time gain buyout was done at 177 million, but after the profit sharing entry, 
the net impact of this gain will be approximately 150 million positive.”27 

In a news release issued on May 21, 2008, Chief Executive Officer A. Mordashov 
reported a $156 million gain for shareholders and a profit sharing contribution to 
bargaining unit employees of $21 million.  Mike Toumey, the Chief Accountant of 
Severstal Dearborn, referred to the 177 million as profit and to the 16 Special Payment 
checks as profit sharing during a meeting with Union members on August 25, 2008.  
The Company cannot have it both ways.  If it publicly refers to the $177 million as profit, 
then it must treat the income as profit in the manner required by Appendix K to the 
collective bargaining agreement.   

 
Local 600 President Jerry Sullivan lacked the authority to sign the Letter of 

Understanding dated June 18, 2008, altering the terms of the Profit Sharing Plan and 
the VEBA funding agreement.  At a meeting of the Unit membership on May 22, 2008, a 
motion was adopted that the requirements of the collective bargaining agreement were 
to be followed and that President Sullivan was not to sign the proposed agreement 
regarding the distribution of profit sharing.  On June 18, 2008, in direct violation of this 
motion, President Sullivan signed the letter which substantially modified our right to 
profit sharing under the collective bargaining agreement.  This was a violation of Article 
19, §3, of the International Constitution.   

 
The Union’s reliance on Section 4(a) as authorization for Sullivan to enter into the 

June 18, 2008, Letter of Understanding is mistaken.  Section 4 of the Profit Sharing 
Plan permits the Union and the Company to resolve any discrepancy in the calculation 
of the profit sharing amount.  It does not authorize the Union to modify the collective 
bargaining agreement by redefining what profit is.  The $177 million received by 
Severstal was widely and publicly identified by the Company as profit.  There was no 
dispute as to the nature of these funds and so neither the International Union nor the 

                                                 
27 Record, p. 119. 



PRB CASE NO. 1618  Page 9. 
 
 
Local President had authority to restructure profit sharing in a manner inconsistent with 
the collective bargaining agreement.  

 
B. International Union, UAW: 

Appellant is misguided in his argument that the settlement of this dispute falls 
under Article 19, §3, of the International Constitution.  The Profit Sharing Plan contained 
in Appendix K to the collective bargaining agreement authorizes the Local Union 
President to resolve disputes over the administration of the Plan.  Even if this were not 
so, the grievance arbitration process allows the Local Union President to settle disputes 
arising from the collective bargaining agreement.  This is what happened here.  A 
dispute arose and the parties utilized the grievance/arbitration procedures to resolve it 
by fashioning a settlement whereby the Unit members received “profit sharing” money 
during a time when, due to excessive energy costs, there may not otherwise have been 
any profits to be distributed.  Article 19, §3, deals with the negotiation of a new or 
successor collective bargaining agreement, not the resolution of a dispute arising under 
the terms of the current agreement.   

 
C. Rebuttal, by David A. Hodges: 

The June 18, 2008, letter agreement signed by Local 600 President Jerry 
Sullivan violated the 2007 collective bargaining agreement between the UAW and 
Severstal.  Appendix G of that agreement calls for funding of the VEBA trust in quarterly 
installments from January 2009 through 2012.  The VEBA account is to be used to 
defray future increases in health insurance premiums for current and future retirees.  
The letter agreement allows the Company to use the large first quarter profit resulting 
from the discontinuance of its electrical supply contract with DIG to pay quarterly 
installments to the VEBA.  Using future profit sharing for this purpose is a violation of 
our collective bargaining agreement and the Fair Labor Standards Act.  The June 18, 
2008, agreement further harmed members of the Severstal Unit by reducing the amount 
of profit sharing contributed to our plan from 21 million to 13.8 million and dispersing it 
over 16 quarters, rather than paying it as a lump sum.  This agreement violates 
Appendix K of our collective bargaining agreement.  

 
The June 18 agreement was presented to the Severstal Unit membership as a 

fait accompli at the June 26 Steel Division meeting by our Chairperson, Tom Lareau.  
This agreement was executed in direct violation of motions passed by the Unit 
membership at a meeting on May 22, 2008.  The membership, which is the highest 
governing body of the Unit, directed the Local Union to accept only a lump sum 
payment or submit the issue to arbitration.  The membership requested meetings and 
asked to file a grievance before the letter agreement was signed.  The denial of this 
request violated our right to due process guaranteed by the UAW Ethical Practices 
Codes.   

 
The leadership of Local Union 600 violated Article 19, §3, of the UAW 

Constitution when it failed to give the Severstal Unit membership the right to ratify 
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changes to Appendix G (creation of VEBA) and Appendix K (timely distribution of profit 
sharing).  The leadership must be held accountable for its failure to abide by the UAW 
Constitution. 

 
DISCUSSION 

 
The collective bargaining agreement which contains the Profit Sharing Plan for 

the benefit of Severstal’s employees is signed by President Jerry Sullivan on behalf of 
Amalgamated Local Union 600 and clearly anticipates that the Local Union President 
will be the representative of the UAW for plan administration purposes.28  Administration 
of the Profit Sharing Plan is not, therefore, a matter pertaining strictly to the Severstal 
Unit within the meaning of Article 35, §3(c), of the UAW Constitution.  Under the terms 
of the Profit Sharing Plan, the President of Local Union 600 is charged with 
responsibility for resolving disputes arising from the Company’s profit sharing 
calculation.  In this instance, President Jerry Sullivan properly initiated the dispute 
resolution procedures set forth in the plan to reach an agreement on how the unusual 
payment from the electrical supplier should be treated.  

 
President Sullivan did not need the Severstal Unit membership’s authorization to 

enter into negotiations with Severstal’s plan administrators to determine how the 
payment from DIG should be treated, because he was already authorized to act for the 
Union in the resolution of such a dispute by the terms of the Profit Sharing Plan.  As 
observed by the IEB, the letter agreement of June 18, 2008, was not a new agreement 
requiring ratification pursuant to Article 19, §3, of the International Constitution, but the 
implementation of the terms of an existing agreement.  In considering claims arising 
under Article 19, §3, of the Constitution, we have consistently distinguished 
supplemental agreements requiring ratification from administrative decisions made in 
the course of a contract.29  The letter agreement of June 18, 2008, was clearly the latter, 
because Section 4(c) of the Profit Sharing Plan unequivocally authorized the Local 
Union President to resolve disputes concerning the calculation of profits. 

 

                                                 
28 Section 4 of the plan, which describes its administration provides in subparagraph (b) as follows: 

“The Union, through its President or his/her designee, shall have the right to review any 
information, calculation or other matters concerning the Profit Sharing Plant.  The 
Company shall provide the Union with any information reasonably requested in 
connection with its review.  The Union and any outside consultants that it uses shall not 
disclose any portion of such information that is confidential.  The reasonable actual costs 
incurred by the Union in connection with any such review shall be paid from the Pool and 
deducted from the amount otherwise available under the Pool for distribution to 
Employees.” (Record, p. 5) 
 

29 Smeltzer v. UAW Local Union 652,  5 PRB 669 (1989) and Beaves et al., v. UAW Local Union 1268, 10 
PRB 415 (1999).  See also, Shotwell v. UAW General Motors Department, PRB Case No. 1504 (2005), 
for a complete analysis of our holdings on claims arising under Article 19, §§3 and 4, of the International 
Constitution. 
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Appellant Hodges has pointed to a number of public statements issued by 
Severstal management identifying the $177,000,000 as profit.  In his appeal to this 
Board, he has asked to supplement the record with financial reports confirming his 
assertion that Severstal treated the buy back from DIG as operating income in February 
2008.30  He argues that such statements to investors bind the Company to treat this 
income as profit for the purposes of its Profit Sharing Plan.  There is no need to 
supplement the record with these financial statements because there is no reason to 
question Hodges’ claim that the Company treated this money as income.  Hodges’ 
belief that this has any bearing on how the money must be treated under the Profit 
Sharing Plan is mistaken, however.  The money may be reported as revenue, income or 
even profit by the Company in its reports to its investors, but still be excluded from the 
calculation of profits under the Profit Sharing Plan.  The plan excludes extraordinary or 
infrequently occurring items from the calculation of profits.  As President Sullivan clearly 
informed the Severstal Unit membership, there was a possibility, if not a high 
probability, that the entire $177,000,000, which DIG paid to Severstal in lieu of its 
contractual obligation to supply electrical power, would have been lost to Severstal’s 
employees had the issue been submitted to an arbitrator rather than being resolved 
through a negotiated settlement.   

 
Hodges has asked to include in the record two policy grievances protesting the 

Company’s treatment of the payment from DIG under the Profit Sharing Plan.  Hodges 
has also requested permission to submit documents to establish that Local 600 officials 
have violated the International Constitution or the collective bargaining agreement on a 
number of other occasions in matters unrelated to the DIG payment.  Issues which were 
not raised in connection with Hodges’ appeal concerning the June 18, 2008, letter 
agreement are not before this Board.  His request to supplement the record with these 
materials is, therefore, denied. 

 
The decision of the IEB is affirmed. 
 

                                                 
30 Record, p. 160. 


