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We consider here Dwaine Hendley’s claim that he is entitled to financial 

compensation for loss of income and other damages he incurred as a result of his 
termination by Vitec, LLC. 

 
FACTS 

 
Dwaine Hendley was a Maintenance Team Leader at Vitec, LLC, in a bargaining 

unit represented by UAW Local Union 22.  He had a seniority date of March 20, 2000.1  
On April 11, 2003, Vitec suspended Hendley for having left the plant during his shift 
without punching out.2  The Notice of Suspension states: 

 
“We have evidence that you left the facility during your shift on Sunday, 
April 6, 2003, and failed to punch out. 

                                                 
1 Record, p. 20. 
2 Record, p. 9. 
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Accordingly, we have decided to suspend your employment indefinitely 
pending our investigation of this serious matter.  During this period, we are 
directing you to remain off the premises of Vitec.  We invite you to 
participate in this investigation by providing us any information you would 
like us to consider.  If you are interested in participating in this 
investigation or providing information please contact Vianessa Shephard 
by Wednesday, April 16, 2003, at 3:00 p.m.  If we do not hear from you by 
that time, we will make a decision concerning your employment based on 
the result of our investigation.”3 

Hendley’s suspension was converted to a termination on April 22, 2003.  Human 
Resources Manager Vianessa Shephard gave the following explanation for the decision 
in the Notification of Termination sent to Hendley by Vitec: 
 

“We have concluded our investigation of the disciplinary matter for which 
you were suspended on April 11, 2003.  It is our determination that you left 
the facility without authorization and/or notice to Vitec management (a 
violation of Standards of Conduct item #28) and you failed to perform your 
work responsibilities while punched in and being compensated by Vitec (a 
violation of Standards of Conduct item #2).  The purpose of this letter is to 
inform you of our decision to terminate your employment with Vitec 
effective April 22, 2003.”4  

Local 22 filed Grievance 039658 protesting Hendley’s termination on April 25, 2003.5 
 

The standards of conduct cited by Manager Shephard are set forth in Article 
XXXI of the local collective bargaining agreement.  That section describes the following 
corrective measures for violations of the standards of conduct: 

 
“The following guidelines will be utilized with respect to discipline.  It is the 
established intent of the company that any conduct that interferes with or 
adversely affects employment is sufficient grounds for disciplinary action 
ranging from a verbal warning to immediate discharge.  In certain 
instances, the specific conduct may warrant immediate dismissal.  The 
company absolutely retains the right to determine what constitutes 
conduct that warrants disciplinary actions.  In view of the particular 
conduct, disciplinary steps may be taken by the following methods: 

                                                 
3 Record, p. 9. 
4 Record, p. 11. 
5 Record, p. 13. 
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CORRECTIVE MEASURES 

 A. First Step Written Verbal 
 B. Second Step  Written Warning 
 C. Third Step  Two (2) Day Suspension 
 D. Fourth Step  Discharge”6 

 
The agreement goes on to state, however, that the steps described serve only as a 
guideline and that the company is not bound to the order of progressive discipline 
described.  It states that the following factors will be considered in determining the 
appropriate corrective measure to be applied: 
 
 “A. Seriousness of misconduct and/or 
 B. The actual or potential impact 
 C. Overall employment record and/or 
 D. Past efforts of the employee to correct 
  the problem.”7 
 
There are two different categories of misconduct listed in the agreement.  The 
description of the first category states: 
 

“The company may take disciplinary action for conduct that may cause 
problems to the organization and/or other employees.  Such conduct may 
include, but is not limited to the following examples of behavior which will 
result in corrective action.”8 

The misuse of working time falls under this heading.  The second category states: 
 

“The company may take disciplinary action for such conduct the company 
perceives as a threat to the normal operation of the company business.  
These violations are such which may cause personal injury or severe 
problems to the company including the creation of dangerous conditions.  
The following are examples of major acts of misconduct which could result 
in suspension without pay or immediate discharge from employment 
without resorting to progressive counseling steps.”9 

Leaving the building without permission falls under this category.10 

                                                 
6 Record, p. 5. 
7 Record, p. 5. 
8 Record, p. 6. 
9 Record, p. 6. 
10 Record, p. 7. 
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On January 20, 2004, Local 22 President Craig Nothnagel wrote to Vitec 
Manager Shephard and offered to settle Hendley’s grievance based on his 
reinstatement with a long-term penalty served.  Nothnagel informed Shephard that the 
union was still considering whether to take the case to arbitration.11  On February 1, 
2005, Nothnagel wrote to Hendley and informed him that the company had offered to 
pay him $5,000 to settle his grievance.  Nothnagel informed Hendley in that letter that 
the union had concluded that his case could not be won at arbitration.12  On May 9, 
2005, Nothnagel wrote to Hendley that his grievance had been withdrawn for lack of 
merit.13 

 
Hendley wrote to President Gettelfinger on June 7, 2005, asking for an extension 

of time in which to prepare an appeal to the International Executive Board (IEB) from 
the union’s decision to withdraw his grievance.14  Administrative Assistant James Patton 
responded to Hendley on August 15, 2005.  Patton informed Hendley that if his 
grievance was settled by the local union, his first step would be to appeal to the 
membership.15  Hendley responded to Patton’s letter on August 22, 2005, explaining 
that the decision not to arbitrate his grievance had been made by International 
Representative Al Carnes.16 

 
President Gettelfinger’s Administrative Assistant Eunice Stokes-Wilson 

conducted a hearing on Hendley’s appeal on May 3, 2006.17  There is no formal report 
in the record of the hearing conducted in 2006.  However during an investigative 
hearing conducted in October 2009 by Public Review Board (PRB) Director Barbara 
Klein in connection with Hendley’s appeal to this Board, Administrative Assistant 
Stokes-Wilson explained that Hendley commenced his appeal at the IEB level because 
he believed the decision not to arbitrate his grievance had been made by International 
Representative Al Carnes.  Stokes-Wilson stated that the decision had actually been 
made by the president of Local Union 22 in accordance with the local collective 
bargaining agreement.18  Nevertheless, she explained that she decided to proceed with 
                                                 
11 Record, p. 15. 
12 Record, p. 16. 
13 Record, p. 17. 
14 Record, p. 18. 
15 Record, p. 19. 
16 Record, pp. 20-21. 
17 Record, p. 64. 
18 The grievance procedure contained in the local agreement describes the decision to arbitrate in step 6 
as follows: 

“If a grievance is not settled after it has gone through step 5 of the grievance procedure, 
the union must file a written notice of appeal and intent to submit this dispute to 
arbitration within ten (10) calendar days of the shop committee’s receipt of the employer’s 
Step 5 answer.  The president of Local 22 will determine for the union whether to proceed 
with arbitration.  Should the parties fail to mutually agree upon a neutral arbitrator, the 
union must refer the grievance in writing to the American Arbitration Association for 
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the investigation of Hendley’s appeal to the IEB because she concluded that referring 
the matter back to the local union would serve no other purpose than to delay its 
processing.19 

 
The record contains the documents that were presented during the hearing 

conducted by Stokes-Wilson in 2006.  One of these documents was a memorandum of 
a disciplinary hearing conducted on April 21, 2004, following Hendley’s suspension.  
Local Plant Chairperson Calvin Farris prepared the memorandum on July 29, 2003, 
describing what took place during that meeting.  According to Farris, Manager Shephard 
asked Hendley if he knew about the standard of conduct in the local agreement that all 
employees should punch out when leaving the building.  Farris’ memorandum describes 
Hendley’s response as follows: 

 
“Mr. Hendley replied that he did not know that because people were still 
leaving without punching out at that time.  Ms. Shephard then asked him if 
he knew it was posted in the hallway on the board.  Mr. Hendley replied 
that he did not know that.  She then asked him if he had attended the 
production meeting when David Duvall presented it to the bargaining unit 
employees.  He replied that he did not go to the meetings.”20   

Director Klein questioned Hendley about this statement during the hearing she 
conducted in October 2009.  She asked Hendley to describe his understanding of the 
company’s policy regarding leaving the plant during working hours on April 6, 2003.  
Hendley replied: 
 

“They didn’t have no policy about leaving the plant.  Just everybody left, 
and when …didn’t nobody punch out.  Everybody left out the plant 
whenever they wanted to. If they want to leave out during breaks, go to 
the store, go to different restaurants, whenever they was on breaks, 
everybody leaves the plant.”21   

Klein further asked Hendley if he knew about the production meeting Manager 
Shephard referred to during his disciplinary interview when Plant Manager David Duvall 
was reported to have announced the company’s policy regarding leaving the plant 
without punching out, and Hendley once again stated that he did not go to production 
meetings.  When Klein asked Hendley if he had been given notice of the meeting with 
Duvall he responded as follows: 

                                                                                                                                                             
arbitration within thirty (30) calendar days of filing of the written notice of appeal.  A copy 
of such referral shall be given to the employer.”  (Record, p. 4) 
 

19 Tr. 64:13 to 65:4. A transcript of the hearing conducted by Director Klein on October 8, 2009, has been 
made a part of the record in this case.  That is the transcript referred to throughout this decision.   
20 Record, p. 14. 
21 Re. 8:8-16. 
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“Yes.  There was a plant meeting for second shift but rarely did I ever go.  
Me and Mark Perez, he would come to me and tell me anything I need to 
know about as far as the plant.  So, basically I didn’t never even go to the 
meetings because you had to sign in and I didn’t go to the meetings.”22 

When Chairperson Farris was asked about the production meeting with Manager 
Duvall, however, he testified that attendance at such meetings is mandatory for all 
employees.  He stated: 
 

“I would like to start off by saying that all our union, all our meetings over 
there are mandatory.  It’s no way in the world that no one missed that 
meeting unless you didn’t come to work.  If you’re a skilled tradesman, you 
gotta be at those meetings, including I, and I’m the plant chairman.  It’s in 
the contract, you must attend the meetings and they make you sign.  In 
that meeting it was clear about the liability of leaving the premises.  We 
was told and posted in the hallway.”23 

Farris explained the reason for the introduction of stricter enforcement of the rule 
against leaving the plant as follows: 
 

“I had the plant chairman, the plant manager and the people from human 
resources telling me about the liability and they didn’t want no one going 
out for lunch, leaving the building, they can sit in their car.  We have 
security which is ex-police officers and they just like they’re on the beat.  
They report stuff, and that’s who was watching people, you know, if you go 
to your car, come back in the building.”24 

During the hearing conducted by Stokes-Wilson in 2006, Hendley introduced a 
copy of an email dated April 23, 2003, written by Vitec Plant Manager David Duvall to 
his plant supervisors expressing concern about employees leaving the plant.25  The 
email states: 

 
“The employees on your shift are your responsibility.  No employees 
should be leaving the facility without punching out and then back in.  This 
can result in an immediate termination.  There are no exceptions to this 
rule.  Please make absolutely sure that this is followed.  It is your 
responsibility to enforce the rules. 

Specific concerns: 
                                                 
22 Tr. 9:19-23. 
23 Tr. 44:24 to 45:7. 
24 Tr. 47:3-10. 
25 This document is in our record, but it became clear during the investigative hearing on October 8, 2009, 
that no one had seen it prior to the hearing conducted by Stokes-Wilson in 2006. (Tr. 14:13-21) 
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Mike Brown and Stanley Isom have been leaving the facility numerous 
times. 

1) Have they been punching out? 
2) Have we seen any evidence of them drinking when they return? 
 

Thomas David left the facility on Tuesday 

1) How long?  Get with Terry R. to view the video. 
 

I am hearing a lot of reports about rules not being enforced on 2nd shift.  I 
am not saying that it is true, but usually where there is smoke, there is 
fire.”26 

Hendley also introduced testimony from other employees supporting his contention that 
the rule against leaving the plant without punching out was not strictly enforced.27  In a 
letter dated February 9, 2009, Dajuan Hendley described the testimony she gave during 
the hearing in 2006: 
 

I, Dajuan Hendley testified on May 3, 2006, at Dwaine Hendley’s appeal 
hearing at UAW Region 1.  I testified that I would leave the plant without 
punching out.  I am now making a statement in writing.  I started at Vitec 
on or about August 30, 1999.  Since that time, I have been leaving the 
plant without punching out until May 2006.  When I would leave the plant, I 
would go out to get lunch or to the store to cash my check.  The amount of 
time I would be gone was no more than 15-20 minutes.  In a week’s 
period, it would be about 2-3 times.  This was on a continual basis.”28 

Rashina Keeby wrote: 
 

“I, Rashina Keeby have been employed at Vitec since April 10, 2000, and I 
am a member of Local 22.  I testified at Dwaine Hendley’s appeal hearing 
at UAW Region 1 on May 3, 2006.  I stated that I would leave the plant to 
pick up lunch without punching out.  I would be gone no longer than 15 
minutes.  I would go maybe twice a month on a continual basis.  After I 
testified, I stopped leaving the plant without punching out.”29 

                                                 
26 Record, p. 12. 
27 On February 27, 2009, attorney Ellis Boal entered his appearance on Hendley’s behalf and submitted a 
statement of reasons in support of his appeal.  Attached to Boal’s letter are two statements that he says 
reflect the testimony presented by Hendley’s witnesses during the hearing conducted on May 3, 2006. 
(Record, p. 83) 
28 Record, p. 88. 
29 Record, p. 89. 



PRB CASE NO. 1628  Page 8. 
 
 

Duvall’s email and the testimony of Hendley’s witnesses raised a question 
whether the company had consistently enforced its policy against leaving the plant 
during working hours and suggested that Hendley may have been the victim of 
disparate treatment.  Administrative Assistant Stokes-Wilson recommended, therefore, 
that Hendley’s grievance be reinstated for further investigation of the issues he raised.30  
Based on this recommendation, on June 30, 2006, President Gettelfinger gave the 
following direction to Regional Director Cal Rapson: 

 
“On behalf of the International Executive Board, please make 
arrangements to reinstate the above-referenced grievance at the step it 
was withdrawn.  The grievance was settled at the local union step of the 
grievance procedure.”31 

President Gettelfinger wrote to Hendley on July 17, 2006, and advised him that 
arrangements were being made to reinstate his grievance.32  On October 13, 2006, 
President Gettelfinger wrote to Local 22 and requested an update on the status of 
Hendley’s grievance.33  The new local union president, George L. McGregor, responded 
on October 17 that the local union was waiting for a disposition of the grievance from 
the personnel director at Vitec.34  On October 27, Vitec Vice President Donald Allen 
wrote to President McGregor that Hendley’s grievance was not eligible for reinstatement 
in the grievance procedure.  Allen pointed out that the company’s final answer at Step 5 
of the grievance procedure was submitted to the union in August 2003.  Allen stated 
that the union had ten days after that in which to file a written notice of appeal and intent 
to submit the dispute to arbitration.35  President McGregor forwarded a copy of Allen’s 
letter to President Gettelfinger on October 31, 2006.  He explained: 
 

“Vitec is an IPS plant and therefore not subject to the provisions of the 
National Agreement with the ‘Big Three.’  There is no provision in the Vitec 
agreement for reinstatement of grievances.”36 

On June 8, 2007, Hendley wrote to President Gettelfinger and asked for an 
update on his grievance.  Hendley indicated that this was his second request and that 
he wished to receive a written response.37  Administrative Assistant Eunice Stokes-
Wilson responded to Hendley on July 20, 2007, as follows: 

                                                 
30 Record, p. 64. 
31 Record, p. 24. 
32 Record, p. 25. 
33 Record, p. 26. 
34 Record, p. 27. 
35 Record, p. 28. 
36 Record, p. 29. 
37 Record, p. 31. 
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“Following an International Executive Board hearing, an effort was made 
by the officers of Local Union 22 to reinstate your grievance into the 
UAW—Vitec grievance procedure.  However, the collective bargaining 
agreement does not contain a reinstatement of grievance provision and 
the company refused to consider the union’s request. 

As such, we do not have the authority to force the company to reinstate 
your grievance.”38 

On August 19, 2007, Hendley requested damages in the amount of $150,000 to 
compensate him for the loss of income, mental anguish, and expenses he incurred as a 
result of the union’s decision not to arbitrate the grievance protesting his wrongful 
discharge by Vitec.39  When he received no response to this request, Hendley followed 
up with periodic inquiries regarding his appeal.40  On September 23, 2008, Hendley 
appealed the union’s failure to act on his request for damages to the PRB.41 

 
In response to inquiries from the PRB regarding the status of Hendley’s appeal, 

Administrative Assistant Stokes-Wilson advised Hendley on November 7, 2008, that a 
second hearing would be conducted to consider his claim for damages.  Stokes-
Wilson’s notice to Hendley described the purpose of the hearing as follows: 

 
“In your August 19, 2007 letter, you made a request for damages.  A 
hearing will be held in the very near future in an effort to bring closure to 
this matter.  Please be prepared to discuss the reasons you believe the 
local union failed to represent you and the rationale for the damages 
sought, if warranted by the circumstances.”42   

Acting on behalf of President Gettelfinger, Administrative Assistants Dave Curson, 
James Blaine, and Bahati Jaha conducted a hearing on Hendley’s appeal on December 
5, 2008.43  The hearing officers then prepared a report to the IEB on Hendley’s appeal 
based on information provided by the parties and testimony taken at the hearing.  The 
hearing officers reported Hendley’s testimony that at the time of his termination it was a 
common practice for people to leave the plant during working hours without punching 
out and that management was aware of the practice.  Nevertheless, the hearing officers 
stated that Hendley had not provided any direct evidence of the practice or identified 
any employee who was caught leaving the plant without punching out and who avoided 
discipline.  The hearing officers reported: 
                                                 
38 Record, p. 32. 
39 Record, p. 33. 
40 Hendley wrote letters to the International Union regarding the status of his appeal on October 24, 2007, 
January 4, 2008, March 4, 2008, and April 18, 2008.  (Record, pp. 35, 36, 37, and 38). 
41 Record, pp. 40-41. 
42 Record, p. 46. 
43 Record, p. 49. 
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“The appellant testified that his supervisor was aware that he went across 
the street to the union hall to get some grievance forms and clarify a 
matter with his union representative, Calvin Farris.  He testified that his 
foremen were aware of him leaving without clocking out as he had done 
favors for the supervisor, including bringing him lunch.  As above, he 
provided no witnesses, statements, or evidence to support that the 
supervisor was complicit or allowed appellant’s violation of the company 
rule.”44 

The hearing officers reported that Local 22 President McGregor testified that the 
company’s rule that employees should punch out before leaving the plant was 
prominently posted on the plant bulletin board, on every time clock, and on the plant 
doors.  According to the hearing officers’ report, Chairperson Calvin Farris testified that 
he personally discussed the company’s rule with Hendley after employees complained 
about him being absent from the workplace.  Chairperson Farris stated that he warned 
Hendley of the possible consequences if he continued to violate the rule.45  Chairperson 
Farris reported that the union is attempting to negotiate a progressive disciplinary 
system for violations such as Hendley’s because the penalty of discharge appears too 
severe.46 

 
The hearing officers concluded that the local union’s decision to withdraw 

Hendley’s grievance in May 2005 was rational because he was guilty of the violation 
charged.  They found no evidence that the union’s decision was influenced by fraud, 
discrimination, or collusion with management.  Based on these findings, the hearing 
officers reasoned that Hendley had incurred no damages as a result of the union’s 
handing of his grievance, because he would not have been reinstated or awarded back 
pay if his case had been submitted to arbitration.47  

 
The hearing officers denied Hendley’s appeal, and their report was adopted by 

the IEB as its decision on January 15, 2009.48  Hendley appealed the IEB’s decision to 
the PRB on February 12, 2009.  In support of his appeal to the PRB, Hendley reported 
that he had discussed leaving the plant with his supervisor Mark Perez, and that Perez 
had stated that he could do so if he did not abuse the practice.  Hendley wrote: 

 
“On or about March 24, 2003, Mark Perez asked me what was going on 
with 2nd shift.  I said nothing.  Why?  He said Richard and Randy said that 
you were leaving the plant for hours at a time on 2nd shift.  I said, ‘No, I 

                                                 
44 Record, p. 70. 
45 Record, p. 71. 
46 Record, p. 74. 
47 Record, p. 76. 
48 Record, p. 77. 
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was not.’ Then I said, ‘I don’t know what Randy’s problem is, but Richard 
has an attitude with me because I requested to take him off my shift.  
When I go out it’s to get lunch or parts. 

It was obvious to him that I was not punching out when I left the plant, 
because he then went on to say, ‘OK, I don’t mind. Just don’t abuse it.’  I 
also said, ‘You can even check the cameras.’”49 

Director Klein asked Hendley about this statement during the hearing in October 2009, 
and he gave a similar description of his conversation with Supervisor Perez.50  
Chairperson Farris testified that he was unaware of Hendley’s claim that Supervisor 
Perez had given him permission to leave the plant.51  International Representative 
Carnes reported that Hendley had mentioned leaving the plant to do errands for Perez, 
but he pointed out that Perez would have been unlikely to acknowledge this if Hendley’s 
case had been submitted to arbitration.  Carnes stated: 
 

I had some discussion with Mr. Hendley but Mr. Hendley brought up, I 
recall a litany of issues that’s not relevant to the discharge itself.  I recall 
reminding him what he was doing was attempting to pyramid and to bring 
up issues that’s not relative to the discharge; you need to stick to the facts 
of the discharge.  In clarification, he did mention to me in one of these 
meetings about going out to purchase parts and I would find that would be 
a very unusual statement to make, that an hourly employee gotta go out 
and purchase parts for the company, come on, you know.  And I also told 
him that no supervisor would acknowledge the fact that he authorized him 
to leave the facility under any condition because if he got in [an] accident, 
he’s not gonna put his job in jeopardy saying that he authorized him to go 
to purchase any parts, whether there’s documentation or not.  I asked him 
was there any receipts to show that he went out and purchased parts.  He 
was trying to find some technicality where the local union could build a 
case for him and to that there was no prevailing.”52 

On the other hand, Committeeperson Anthony Jones testified that Perez had 
approached him about Hendley leaving the plant without punching out and that he had 
counseled Hendley to stop the practice.  Jones stated: 
 

                                                 
49 Record, p. 86. 
50 Tr. 16:18 to 17:2. 
51 Tr. 46:10-16. 
52 Tr. 30:8 to 31:1. 
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“Before the discharge.  He made me aware that Mr. Hendley was leaving 
the facility.  I went to Mr. Hendley several times and explained to him that 
they was watching him leave the facility.  Mr. Hendley ignored it.”53 

Chairperson Farris stressed the point that Hendley was not terminated for leaving the 
plant, but rather for leaving the plant without punching out and then confirming that his 
time was accurate.  Farris stated: 
 

“…Let me state this.  You can leave the building if you punch out.  If you 
watching a video, you didn’t know who was leaving, then when they look 
at your time card, they can see if you left the building and didn’t punch out 
or not so they have you to sign it.  That’s how when we went in the office, 
the first thing she said, did you sign right there that you was here?  She 
said that’s stealing time, because you putting your initial by something you 
wasn’t there.  Number one, you didn’t follow procedure, didn’t punch out.  
You got in your car and left the premises.  If any of these people left the 
building they must punch the clock. 

*** 

Yes.  When you sign your time on Monday, the first thing they say is, is 
this your accurate time?  If I say yes knowing that I been stealing all week, 
I put myself there not the company, not the union.”54 

Farris stated that he did not explain this to Stokes-Wilson during the hearing on May 3, 
2006, because he believed he was not supposed to say anything unless specifically 
asked to do so.55 
 

ARGUMENT 
 

A. Attorney Ellis Boal on behalf of Dwaine Hendley: 

Based on the facts as we know them today, Dwaine Hendley would have won his 
grievance if it had been submitted to arbitration.  Accordingly, he is now entitled to 
damages.  Hendley was discharged in 2003 for leaving the plant twice without punching 
out on April 6, 2003.  Hendley left the plant to go to the union hall across the street.  He 
was away from the plant for a total of twelve minutes.  His grievance is sustainable 
despite the company’s posted rules because the company condoned brief trips out of 
the plant such as Hendley’s. 

 

                                                 
53 Tr. 71:21-24. 
54 Tr. 48:16 to 49:8. 
55 Tr. 49:9-22. 
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The IEB’s decision states that Hendley presented no evidence to support his 
claim that other employees left the plant without punching out.  That is not so.  During 
the hearing conducted by the President’s staff on May 3, 2006, Hendley presented the 
testimony of two witnesses, Dajuan Hendley and Rashina Keeby, to confirm the 
company’s practice of allowing employees to leave the plant without punching out.  The 
subsequent report of the president’s staff to the IEB takes no notice of the testimony of 
Rashina Keeby and Dajuan Hendley.  Hendley did not bring these witnesses to the 
second hearing, because their testimony was already in the record. 

 
At the hearing on December 5, 2008, Hendley testified that his supervisor knew 

about him leaving the plant and expressly permitted it.  What Hendley actually stated 
was that his Supervisor Mark Perez was aware of his leaving the plant without punching 
out because he would go out to get lunch, sometimes including Perez’s lunch, and one 
time to jump Perez’s car.  In a conversation on March 24, 2003, Hendley and Perez 
discussed the specific question of Hendley’s out-of-plant trips.  Other employees had 
been complaining.  In his statement, Hendley explained that Perez gave no specific 
instruction to him not to leave the plant.  Hendley testified that Perez said to him, “OK, I 
don’t mind, just don’t abuse it.”  The IEB asserted that Hendley’s claim that he had 
permission to leave the plant without punching out was supported only by hearsay.  
Hendley’s direct testimony about a conversation he participated in is not hearsay.  
Furthermore, in a factual dispute the union ought to credit the member’s account over 
management’s. 

 
The testimony presented at the hearing on May 3, 2006, convinced President 

Gettelfinger that Hendley’s grievance required further investigation.  Although the there 
is no formal report to President Gettelfinger resulting from the May 3, 2006, hearing, the 
IEB’s decision of January 15, 2009, refers to it.  It states: 

 
“Evidence presented at the appeals hearing was conflicting as to whether 
the company rule concerning leaving the plant was clearly presented to 
the employees and if the enforcement of the rule was evenly applied. …”56 

This record reveals, however that neither the local union nor the Region conducted any 
further investigation at all.  There is no evidence that they contacted Rashina Keeby, 
Dajuan Hendley, or Mark Perez.  There is no evidence that they even contacted Dwaine 
Hendley.   
 

This appeal should be remanded for an assessment of damages. 
 
B. International Union, UAW: 

The IEB concluded that the decision of the local union not to arbitrate Hendley’s 
grievance following several unsuccessful attempts to have him reinstated was proper 

                                                 
56 Record, p. 64. 
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and not devoid of a rational basis.  This conclusion was based on the fact that Hendley 
never denied leaving the plant without permission and without punching out in violation 
of the company’s posted rule.  Hendley conceded during the International Union’s 
investigation of his appeal that the rule was posted throughout the plant.  Prior to 
withdrawing his grievance, the local union expended considerable effort in attempting to 
have Hendley reinstated to his job.  There is no evidence that the local union’s handling 
of Hendley’s grievance was influenced by discrimination, fraud, or collusion with 
management. 

 
At the hearing in December 2008, Hendley stated that he was now employed at 

Chrysler and no longer interested in reinstatement.  He said that he is seeking damages 
related to mental anguish and similar claims.  He would not have been able to secure 
such damages even if the union had submitted his case to arbitration and prevailed.  
The most Hendley could have obtained through arbitration was reinstatement with back 
pay.  Hendley is not entitled to such damages because the local union’s conclusion that 
the case could not be successfully arbitrated was supported by sound reasons. 

 
C. Rebuttal by Ellis Boal on behalf of Dwaine Hendley: 

No new evidence was presented to the IEB in 2008 to undermine the evidence 
concerning the company’s uneven enforcement of the rule against leaving the plant that 
was presented in 2006.  By the time of the 2006 hearing, Hendley’s grievance had been 
withdrawn, so the union was precluded from conducting the additional investigation 
anticipated by the remand.  But the union should have held the grievance open during 
the appeal.  This is the course of action that the PRB has recommended in two previous 
cases, Terrance Lombard v. International Union, UAW, PRB Case 1525 (2006) and 
William T. Parden v. Region 1A, UAW, PRB Case 1585 (2008).  Under the 
circumstances, the evidentiary conflicts discovered during the original investigation 
should have been resolved in favor of the appellant and an assessment of damages 
should have been made. 

 
DISCUSSION 

 
The UAW now represents an increasing number of units that do not pattern their 

collective bargaining agreements on the National Agreements negotiated with the three 
large automobile companies.  These local collective bargaining agreements contain 
grievance handling procedures which vary significantly from the steps of the grievance 
procedure that we have come to take for granted.  This appeal highlights the fact that 
we can no longer assume strategies available under the National Agreement can be 
applied to every case.  In this case, for instance, the option of holding the appellant’s 
grievance open beyond the local union step was not available because that is not how 
the grievance procedure established by the collective bargaining agreement works.  The 
local grievance procedure states that the decision whether to arbitrate is made by the 
local union’s president.  The local union president makes his decision based on the 
investigation conducted by the grievant’s unit representatives and advice supplied by 
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the Regional servicing representative.  Administrative Assistant Stokes-Wilson 
explained this during the evidentiary hearing conducted by Director Klein.  She stated: 

 
“What is important and needs to be in the record is Local 22 is an 
amalgamated local union.  Craig was the president of the local union, but 
not an employee of Vitec.  He was a GM employee, so only if something 
made it to his step via the agreement would he be involved.”57 

The actual investigation into the sustainability of Hendley’s grievance was conducted by 
Vitec Plant Chairperson Calvin Farris and Committeeperson Anthony Jones.58  
 

It appears that Farris and Jones were somewhat uncomfortable with their role as 
defenders of the union’s position when Hendley’s appeal first reached the IEB level.  It 
became apparent during our investigatory hearing that Farris and Jones did not clearly 
describe the results of their investigation during the first hearing conducted by 
Administrative Assistant Stokes-Wilson.  As a result, the actual basis for Nothnagel’s 
conclusion that the grievance could not be successfully arbitrated did not come to light.  
After explaining that Hendley was not discharged for leaving the plant, but rather for 
misrepresenting his time on his time card, Chairperson Farris stated that he did not 
understand that he was supposed to volunteer that kind of information during the 
hearing conducted on behalf of the IEB.59  His reticence is understandable.  When 
responding to an appeal challenging the union’s handling of a grievance, 
representatives accustomed to acting as advocates for unit members are suddenly 
asked to justify the imposition of discipline; it is a difficult role reversal.  Nevertheless, 
Farris’ and Jones’ reluctance to explain the circumstances leading to the union’s 
withdrawal of Hendley’s grievance raised a question whether the union’s decision met 
the rational basis standard. 

 
The record presented in 2006 suggested that Hendley was discharged for a 

single violation of a rule that had not been consistently enforced.  Furthermore, Hendley 
testified that he was not aware of Manager Duvall’s announcement that the rule against 
leaving the plant would henceforth be strictly enforced.  We want to emphasize that 
Stokes-Wilson’s remand of Hendley’s appeal for further investigation did not amount to 
a finding of fault on the part of the local union representatives.  We explicitly rejected 
such an interpretation of a remand by the IEB in Lombard, supra.60  If the IEB is to 
perform its function as guardian of the union’s internal appellate procedures, it must be 
able to demand a better investigation from the representatives whose decisions it 
reviews without incurring financial liability on the part of the International Union.61  Based 

                                                 
57 TR. 44:3-8. 
58 Tr. 44:9-19. 
59 Tr. 49:11-17. 
60 PRB Case No. 1525, at 17. 
61 During the hearing on October 8, 2009, Stokes-Wilson stated that grievances cannot be held open 
pending the grievant’s exhaustion of his or her internal union remedies.  She explained that the UAW 
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on this record and our own investigation we are now convinced that the local 
representatives involved in handling Hendley’s grievance did a thorough investigation of 
the merits of his case and sought to achieve his reinstatement or at least a reasonable 
settlement on his behalf.   

 
Calvin Farris’ testimony during the hearing Director Klein conducted on 

October 8, 2009, established that the company had clearly communicated its position 
that employees should not leave the plant without punching out.  This announcement 
was made by Manager Duvall during a production meeting that Hendley was obligated 
to attend, whether he actually did attend it or not.  In addition, the rule was posted in 
numerous conspicuous locations throughout the plant.  The testimony of Chairperson 
Farris and Committeeperson Jones made it clear that Hendley was not fired for one 
isolated brief absence, but for a pattern of behavior that had been noticed by other 
employees.  Chairperson Farris suggested that the company as well as other unit 
members had spoken to him about Hendley’s habit of leaving the plant without punching 
out.  After Farris explained that the rule had been prominently posted throughout the 
plant, Klein questioned him further regarding the company’s position.  The following 
exchange occurred: 

 
“Klein:  So, the sequence of events was that the company approached you 
about a problem? 

Farris:  Yes. 

Klein:  That they had discovered people were leaving? 

Farris:  They never told me the person; they just said we have someone 
leaving hours at a time. 

Klein: Then a production meeting was scheduled in order to discuss this 
problem? 

Farris:  A production, plus his own fellow workers in skilled trades got fed 
up with him and they came to me. 

Klein:  Did you communicate all this to President Nothnagel? 

                                                                                                                                                             
Constitution does not allow for an appeal to the IEB, until a final decision has been rendered by the 
subordinate body.  (Tr. 72:17 to 73:6)  Where there is no reinstatement agreement in the collective 
bargaining agreement, this arrangement has the unfortunate effect of transferring liability for wrongful 
discharge to the union where allegations that the grievance was improperly handled are sustained.  The 
problem may be something for the upcoming Constitutional Convention to consider, but it does not affect 
the disposition of this appeal. 



PRB CASE NO. 1628  Page 17. 
 
 

Farris:  Yeah, he knew.”62  

In addition, Hendley was warned on a number of occasions to stop the practice 
of leaving the plant while he was clocked in.  Committeeperson Jones testified that he 
warned Hendley several times that the company had noticed his absences and that he 
should stop leaving the plant while he was supposed to be working.  In this context, the 
conversation that Hendley interpreted as permission from his supervisor to leave the 
plant without punching out was more likely intended to be another warning to stop 
abusing a prior leniency about the practice.  This interpretation of Supervisor Perez’ 
statement would be consistent with the testimony of Dajuan Hendley and Rashina 
Keeby.  They both stated that they stopped leaving the plant without punching out 
around the time that Hendley was discharged.   

 
Union representatives have broad discretion in the handling and disposition of 

grievances.  The fact that a grievant may disagree with a representative’s decision does 
not give rise to a right to financial compensation from the union.  Furthermore, it is not 
the function of this Board to conduct an independent evaluation of the evidence.  Our 
jurisdiction to consider appeals related to the handling of grievances is limited to claims 
that the handling of the matter was influenced by impermissible factors such as fraud, 
discrimination, or collusion with management, or that the decision was devoid of any 
rational basis.63  Hendley has not asserted that the local union’s decision not to arbitrate 
his grievance was influenced by any improper motive; he merely asserts that the 
grievance could have been successfully arbitrated.  The only question presented by this 
appeal, therefore, is whether President Nothnagel’s conclusion that the union could not 
successfully arbitrate Hendley’s discharge grievance lacked a rational basis.   

 
The record we have before us now demonstrates that Nothnagel’s conclusion 

was rational.  There was no dispute that Hendley was guilty of the violation for which he 
was discharged and that the rule he violated had been announced during a production 
meeting and posted in the plant.  The representatives responsible for presenting 
Hendley’s grievance had personal knowledge that Hendley’s repeated violations of this 
rule had been identified as a problem not only by management but also by his co-
workers.  The best argument that the union could offer in Hendley’s defense was that 
the penalty of discharge was too severe.  This would have been a difficult case to make 
before an arbitrator, however, because there is no system of progressive discipline in 
the collective bargaining agreement.  The arbitrator can only enforce the contract as it is 
written. Nevertheless, despite the weakness of Hendley’s case, the record 
demonstrates that the union worked hard to obtain his reinstatement and sought advice 
from the Regional servicing representative on several occasions to try to obtain some 
kind of monetary settlement for him.  The union fulfilled its duty to Hendley in its 
investigation and processing his grievance so there is no basis for an award of 
damages. 

                                                 
62 Tr. 47:22 to 48:9. 
63 International Constitution, Article 33, §4(i). 
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The decision of the IEB is affirmed. 
 
 


