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Debra Keener and Linda Muller argue that they were denied promotions to 

posted vacancies because of their gender and that International Representative Willard 
Beck’s decision to withdraw their grievances was motivated by collusion with 
management and lacked a rational basis.  

 

FACTS 
 

Debra Keener, Katherine Jennings, and Linda Muller (formerly Burchett), work in 
a bargaining unit represented by UAW Local Union 2069 at Volvo Truck’s New River 
Valley plant in Dublin, Virginia (“Volvo”).  On August 18, 2006, Volvo posted two 
openings at the New River Valley plant for the position of product quality auditor.  The 
position profile for product quality auditor lists the following minimum education and 
experience necessary to qualify for the position: 

 
“A. Minimum of 5 years’ experience in design or assembly working with 

our product. 
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B. Must have comprehensive and detailed knowledge of entire product 
line and be able to discern defective build. 

C. Extensive knowledge of quality requirements and additional quality 
requirements.”1 

 

Keener, Jennings, and Muller were among thirteen applicants for the two openings.  
The collective bargaining agreement between the UAW and Volvo provides that the 
most senior qualified bidder should be awarded the posted job giving preference to 
employees within the same department and job family.2  There were no successful 
bidders for the product quality auditor job based on the August 18, 2006, posting. 
 

Local 2069 Bargaining Chairperson Nicky Twine asked management to reduce 
the minimum education and experience necessary to qualify for the product quality 
auditor position so that bargaining unit employees could be promoted to the position.  
On September 27, 2006, Volvo Labor Relations Representative David Lilly submitted 
the following qualifications for the product quality auditor position to Chairperson Twine: 

 

 “High school graduate, associates and/or technical degree 
preferred; 

 Must have 5 years work experience and detailed comprehensive 
technical product knowledge; 

 Must have associated work experience in a manufacturing 
environment and be able to discern defective build; 

 Must have comprehensive and detailed knowledge of problem 
solving techniques. 

 Knowledge of  ISO quality requirements; 

                                                 

 
1
 Record, p. 18. 

2
 The collective bargaining agreement between Volvo and Local Union 2069 provides, in pertinent part, as 

follows with respect to awarding jobs to applicants: 

“In awarding a bid, the following selection process will apply: 
 
1) The most senior qualified bidder from within the same department and job family as 

the vacancy. 
 
2)  The most senior qualified bidder from within the same department or job family as the 

vacancy or that has worked in the department. (To be considered, bidders shall 
identify on the bid form whether they have worked in the department.) 

 
3)  The most senior qualified bidder who does not meet the criteria of #1 or #2 above.   
 
If the most senior qualified employee is not awarded the job, the Union may protest such 
selection in the grievance procedure.” (Record, pp. 10-11) 
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 Demonstrated experience working with customers or the general 
public.”3 

Representative David Lilly and Chairperson Twine exchanged emails on September 27, 
2006, reflecting their differing viewpoints on the purpose of the revised position profile.  
Lilly wrote to Twine: 
 

“At your request the Company (Ed Rosko) agreed to re-write the product 
quality auditor job profile.  This was done by Ed and sent to you.  In 
addition, you and Ed agreed to re-post the position.  On 9/21/2006, I 
asked if you had looked at the job description and you indicated to me via 
email the Company needed to choose the candidates for the positions and 
if the Union felt it was the wrong candidate you would grieve it.  Please let 
this serve as notification that as agreed to we have re-written the job 
description and now intend to re-post the position today.  If you have any 
questions, please contact me at your convenience.”4 

Twine responded: 
 

“The Union agreed to change the description so that the employees that 
bid would have the same opportunity to the position as the guys that are 
currently holding the position had.  The position profile that was first 
posted did not fit the description that allowed the six men an opportunity to 
get the job.  They were not required to have the 5 years technical 
background and none of them had the technical background.  These men 
were awarded the job.  Now the Company wants to hold the women to the 
requirements that the men were not held to.  The Union agreed to fix the 
position profile that was posted to give the women the same opportunity, 
but the Company wanted to change the description to keep the women out 
of the position.  The Union did not agree with the position profile that was 
changed and will challenge the position.  The women involved were not 
given an opportunity to receive the position as the other six men did.  If 
you have any questions, please contact me at your convenience.”5 

Volvo re-posted the product quality auditor position with the amended profile on 
September 27, 2006, and advised interested employees that they should reapply.  Linda 
Burchett, Debra Keener, and Katherine Jennings submitted new applications for the 
position based on the new position profile.  Burchett and Jennings both indicated that 

                                                 

 
3
 Record, p. 58. 

4
 Record, p. 50. 

5
 Record, p. 50. 
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they were re-applying under protest.  Jennings sent the following email with her 
application: 

 
“I am re-applying for the product quality auditor position.  I feel that I met 
the minimum qualifications on the original posting and am re-applying for 
this under protest. …”6 

On September 29, 2006, Debra Keener sent an email to Chairperson Twine expressing 
her dissatisfaction with the bidding process.  She wrote: 
 

“The Company did not want to fill the positions with the candidates that 
were most senior that bid on the jobs so the Company chose to re-post 
the job on 2006 September 27 after changing the qualifications to include 
a technical background.  By changing the job description qualifications, 
the Company did not afford the most senior employees an opportunity to 
make out in the quality auditor positions as the previous six men were 
afforded.  After questioning the Union about the selection of the job, I was 
told they were re-posting the job to allow men from the Engineering 
Department an opportunity to bid on the positions now that they included a 
technical background.  This was not required of the six men who filled the 
same jobs before resulting in the most senior female candidates being 
excluded from the revised job bid.”7 

On October 4, 2006, Local 2069 filed policy grievances NRS06-009 and NRS06-010 
protesting management’s failure to allow the most senior applicants for the product 
quality auditor positions an opportunity to perform the job as had been done in the past 
with the six employees currently holding the position.8  The Local also charged that 
management improperly altered the job profile in the middle of the bidding process in 
order to eliminate several departments from having the qualifications to bid on the 
position.9 
 

On October 20, 2006, Volvo sent an email to all of the applicants for the product 
quality auditor position announcing that Ed Davis and Richard Arnold were the 
successful candidates.10  An auditor candidate evaluation form dated October 11, 2006, 
lists the most senior candidates as Ed Davis, hire date December 1987, Debra Keener, 
hire date June 1995, Katherine Jennings, hire date November 1997, Linda Burchett, 

                                                 

 
6
 Record, p. 80. 

7
 Record, p. 82. 

8
 Record, p. 83. 

9
 Record, p. 84. 

10
 Record, p. 91. 
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hire date March 1998, and Richard Arnold, hire date August 2000.  Under categories 
describing the required qualifications and experience, the evaluation form indicates that 
Keener, Jennings, and Burchett, lacked these qualifications, but that Richard Arnold had 
provided evidence of his qualification during a fact finding discussion.11  This fact finding 
discussion is described in an email sent on October 16, 2006, from manager Daniel 
Grubb to David Lilly and Tony Ramirez.  Grubb wrote: 

 
“In addition to his experience as Service Manager with Duncan 
Automotive he has: 

Richard has performed mechanical work on automobiles with his Dad (as 
a hobby) since he was 12 years old.  His Dad owned and managed a used 
car lot in Salem, Va. 

He had his own race team and was 1997 Race Track Champion at Wythe 
Raceway in 1997.  (ADA Racing) 

He has years of experience in replacing transmissions, clutches, brakes, 
engines, and etc. 

He has bought cars in the past few years and repaired and sold for profit 
as a hobby.”12 

On October 24, 2006, Local 2069 filed Grievance NRS06-011 protesting the 
award of the product quality auditor positions to Ed Davis and Richard Arnold.  The 
grievance states: 

 
“We, the Union, protest management’s actions of failure to place 
Katherine Jennings and Debbie Keener in the product quality auditor 
positions. 

We, the Union, charge the Company with violation of Article 3 Non-
discrimination of the Salary Bargaining Unit Contract.  The Company gave 
the product quality auditor positions to Ed Davis and Dickie Arnold when 
the (2) two women should have been the successful candidates placed in 
the product quality auditor positions. 

We contend that the selection process for the product quality auditor 
position is not consistent, based on the initial qualifications of those 
currently performing the job functions.   

                                                 

 
11

 Record, p. 87. 

12
 Record, p. 90. 
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We, the Union, demand that Katherine Jennings and Debbie Keener be 
given the same opportunities to perform the job duties of product quality 
auditor position as the previous bidders.  We also demand that Katherine 
and Debbie be made whole in all ways.”13 

In a statement attached to the grievance, Katherine Jennings described a conversation 
she had with Manager Daniel Grubb during which he informed her that she was not 
qualified for the position based on the first job posting in August.  According to 
Jennings, Grubb explained that it had taken the Company two years to train the 
employees who were previously promoted to product quality auditor position and the 
Company needed people who could do the job right away.  Jennings commented: 
 

“When a senior staff member of a major corporation can openly and 
without shame or embarrassment admit that men are hired and allowed 
exaggerated ‘training windows in time’ over what they are willing to allow 
their female employees, it is a very regrettable state of affairs and a clear 
violation of federal laws!”14 

David Lilly provided the Company’s third step responses to Grievances NRS06-
009, NRS06-010, and NRS06-011 in a letter addressed to Chairperson Twine on March 
5, 2007.  Lilly reported that after reviewing the qualifications of nine applicants for the 
quality auditor position based on the August 18, 2006, posting, the Company scheduled 
fact finding meetings with the applicants so that the department manager could discuss 
their qualifications in more detail.  According to Lilly, the Company received an email 
from Chairperson Twine on September 5, 2006, asserting that the Company cannot 
interview employees for jobs.15  Lilly described the decision to revise the position profile 
for the job and explained that the new job description was posted on September 27, 
2006.  Lilly reported that fact finding interviews were scheduled with the applicants who 
responded to this posting to discuss their qualifications but that some candidates chose 
not to participate in this process.16 

 
In response to the Union’s claim in Grievance NRS06-011 that Debra Keener 

and Katherine Jennings should have been awarded the product quality auditor positions 
based on their seniority, Lilly responded that the Company had determined that these 
candidates lacked the qualifications for the positions.  Lilly wrote: 

 
“…There are generally two components that must be met to qualify for any 
position and they are education and experience, either one or the other or 

                                                 

 
13

 Record, p. 92. 

14
 Record, p. 95. 

15
 Record, p. 130. 

16
 Record, p. 131. 
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a combination of both.  The product quality auditor position is heavily 
focused on experience more so than education.  The ladies in question did 
not meet this requirement for the following reasons: 

1. The job requires five years of relevant work experience, which 
they do not have. 

2. The job requires the candidate to possess detailed 
comprehensive technical product knowledge which neither 
candidate had. 

3. Lastly, there is a requirement to possess associated work 
experience in a manufacturing environment.”17   

Volvo Human Resources Manager Denise Hughes provided further response to 
the Union’s claim that candidates who did not meet the qualifications for product quality 
auditor position were nevertheless promoted and trained for the position in 2003 and 
2005.  Hughes wrote: 

 
“The Company contends that in 2003 we allowed candidates to enter the 
position of product quality auditor that did not meet all of the qualifications 
for the position.  This was done with the understanding and agreement of 
the Local Union.  The rationale behind the decision was based in part on 
the fact that we had four open positions and we had four bidders.  The 
only alternative to awarding the positions to our employees would have 
been to seek candidates from the outside.  It was understood these 
employees did not meet all of the minimum qualifications.  It was not our 
intent at that time to establish a practice of placing unqualified people in 
positions going forward and we have not done that with any other 
positions since.”18  

Manager Hughes repeated the Company’s position that the candidates associated with 
Grievances NRS06-009 and NRS06-011 did not meet the minimum qualifications for the 
quality auditor position.  In response to the Union’s charge in Grievance NRS06-010 
that the Company changed the job description for the quality auditor position in the 
middle of the bidding process, Hughes described the process as follows: 
 

“The Company contends the original posting for quality auditor positions 
(2) occurred on 8/18/06.  Upon evaluation it was determined there were no 
successful bidders.  At this time, the Union approached the Company 

                                                 

 
17

 Record, p. 132. 

18
 Record, p. 137. 
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concerning the validity of the job description for this position.  At this time, 
Mr. Ed Rosko and Mr. Bruce Jennings evaluated the job description to 
insure its accuracy.  A few minor changes were made which actually 
increased accessibility to the position for our bargaining unit members.  
The education requirement to obtain this position was not changed as was 
previously asserted.  The Company reposted the position and at that time 
did anyone from the Local indicate they did not agree with the revised job 
description?  It wasn’t until we actually disqualified bidders for the position 
that the job description issue was raised.  It is important to point out that 
those employees that initially bid on 8/18/06 bid again on 9/27/06 when 
the positions were re-posted.  It is the Company’s position the job 
description has been modified to reflect what is needed for the position 
and the jobs were awarded on this basis.”19 

Grievances NRS06-009, NRS06-010, and NRS06-011 were appealed to the fifth 
step on August 8, 2007.20  On March 9, 2009, International Representative Willard Beck 
of the UAW Heavy Truck Department withdrew the grievances based on his finding that 
no discrimination had occurred and the grievants did not meet the minimum education 
or experience requirements for the classification.  The grievance settlement indicates 
that the parties had reached an agreement regarding the revision of job descriptions.21  
Representative Beck advised Chairperson Twine of the withdrawal of Grievances 
NRS06-009, NRS06-010, and NRS06-011 on March 13, 2009.  Twine sent an email to 
Keener, Jennings, and Muller on April 15, 2009, advising them of the disposition of their 
grievances.22 

 
Linda Muller and Debra Keener appealed the decision to withdraw the 

grievances to the International Executive Board (IEB) on April 22, 2009 and May 4, 
2009.  In support of the appeal, Muller argued that Representative Beck’s conclusion 
that the female candidates did not meet the minimum requirements for the job of quality 
auditor did not adequately address the grievants’ complaint about discrimination.  She 
reported that when the job was originally posted, the three most senior applicants were 
female.  After reviewing the list of applicants, the Company made the decision to alter 
the job description by adding to the minimum requirements.  Muller stressed that she 
was not challenging Beck’s conclusion that she lacked the minimum requirements, but 
she maintained that the individual who was awarded the position also lacked them.23  In 
any event, Muller maintained that she did possess adequate qualifications to be 
considered for the quality auditor job.  She described her qualifications as follows: 
                                                 

 
19

 Record, p. 138. 

20
 Record, p. 139. 

21
 Record, p. 150. 

22
 Record, p. 159. 

23
 Record, pp. 160-161. 
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“I have eleven years work experience at this time with Volvo.  I can 
efficiently work in a variety of computer programs and systems, including 
RIMS, which is our current production system.  I have had experience with 
quality documents and the quality audit point system.  I also had the 
responsibility of charting defects by area with the audit point value 
attached for each repetitive write-up.  These charts were posted on the 
production floor in each area or, at that time, zone.  Documenting these 
items allowed me to become familiar with the terms used in collecting 
write-up information, what type of work was performed in each area and 
the types of items that auditors look for in determining a defect.  It is true 
that I have never worked as an assembler on the production floor, but 
neither have the male candidates awarded these most current positions, 
not to mention the men who have held the job in the past and still currently 
perform the job.”24 

Muller pointed out that she had the support of the Local Union in pursuing her claim of 
discrimination against the Company and she charged that Representative Beck had not 
given serious attention to the problem addressed by her grievance.25  
 

Muller wrote a separate letter appealing the resolution of Grievance NRS06-010 
protesting management’s revision of the job description for the quality auditor position in 
the middle of the bidding process.  Muller pointed out that a letter agreement to address 
the issue of changing job descriptions might address future problems but would not hold 
the Company responsible for its treatment of the three female applicants for the quality 
auditor position.  Muller asserted that the collective bargaining agreement precludes the 
Company from conducting fact finding meetings or interviewing candidates to determine 
their qualifications for any posted position.26  Furthermore, she pointed out that the 
Union specifically rejected the altered job description. 

 
Debra Keener also complained that Beck’s settlement of the grievances did not 

address the charge of discrimination.  She pointed out that all of the applicants for the 
quality auditor position held desk jobs when the position was posted.  She insisted that 
her qualifications were equal to or superior to those of the males who were awarded the 
positions and that she was the most senior applicant.  She described her qualifications 
as follows: 

 
“I do feel that the positions that I have held at the New River Valley Truck 
Plant for the past 16 years are more than enough accreditation that this 
employee is more than adequate to fill the position of quality auditor.  Not 

                                                 

 
24

 Record, p. 161. 

25
 Record, pp. 161-162. 

26
 Record, p. 162. 
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to mention that I have worked on an assembly line at a prior employer 
(that is noted on my resume) and during my previous positions here at the 
New River Valley Truck Plant I worked in the Pre-Conditioning building 
and the offline area of our facility preparing trucks for shipment and taking 
them through the Dyno area during a Hourly/Salary job sharing 
program.”27 

International Representative Willard Beck responded to Muller’s and Keener’s 
appeals in a letter dated July 2, 2009.  Beck provided the dates of his numerous 
meetings with Chairperson Twine and with the manager at the New River Valley plant to 
discuss the job bidding process with respect to the product quality auditor position.  In 
the end, after a review of the entire case file and the history of awarding jobs for the 
classification involved, Beck stated he concluded that there was no discrimination based 
on gender.28  Beck gave the following explanation for the way the job was filled in 2003: 

 
“When you look at what transpired in 2003, the Company posted openings 
for the quality auditor positions.  Out of all the applicants, there were no 
applicants that met the qualifications. 

The Company at that time had every intention of going to the outside to fill 
those openings.  At that time, Chairperson Chuck Vance called me and 
asked me what, if anything, could be done.  I told him you could approach 
the Company to allow the most senior applying the opportunity to do the 
job instead of going to the outside. 

There were discussions that took place between the Company and the 
Local Union back in 2003 and the outcome was the Company awarded 
the jobs to the most senior and the Union did not grieve or oppose it in 
regards to none of them meeting the qualifications. 

This was a stand alone resolution.  Since their first agreement in 1999, 
you can see that the job position profile always contained five (5) years of 
experience in design or assembly working with their product (1999, 2003, 
and 2006).”29 

Beck reported that he reviewed the applications submitted by Keener and Muller and 
found that they both lacked an essential element of the skills required for the quality 
auditor position.  Beck wrote: 

                                                 

 
27

 Record, p. 165. 

28
 Record, p. 188. 

29
 Record, p. 189. 
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“In the case of Debra Keener, I found she had numerous skills as it 
pertained to computer programs, data bases, ISO processes and overall 
office related duties.  What I failed to find was experience with the product.  
There was no assembly background in regards to building a truck, nor was 
there any design background as it would relate to building a truck. 

In the case of Linda Muller (Burchett), I found she had her experience in 
updating charts, spreadsheets, graphs, ordering supplies, scheduling 
meetings and travel, and numerous computer skills with different 
programs.   

What I failed to find was experience with the product.  There was no 
assembly background in regards to building of a truck, nor was there any 
design background as it would relate to building a truck. 

The job being applied for had to have product knowledge.  They need to 
know the workings of a truck.  How the truck goes together and how a part 
affects another part or the workings of another part.  I did not find that in 
her background.”30 

Beck stated that the collective bargaining agreement does not provide for filling this job 
based on seniority alone.  He pointed out that when the employees were awarded the 
positions in 2003 based solely on their seniority, it took two years to train them to do the 
job.  In 2006, the Company needed someone who was qualified to perform the job 
immediately. 
 

Beck reported that he questioned the Company about the decision to award the 
position to Richard Arnold because his background did not seem relevant to the 
position.  According to Beck, the Company responded that Arnold met the requirements 
of the position because of his extensive knowledge of the automobile industry and 
familiarity with how a vehicle works that is similar to a truck.  Beck explained his 
handling of the promotion of Richard Arnold as follows: 

 
“I asked Chairperson Twine if there were any grievances filed protesting 
the qualifications of those who were awarded.  Chairperson Twine replied 
with, ‘No.’ 

Because the grievance was filed under discrimination and I didn’t find that 
and there were none filed under those who were awarded regarding 
qualifications, I told Chairperson Twine there must not have been an issue 

                                                 

 
30

 Record, p. 189. 
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and I would not be addressing anything more on the employee who was 
awarded on the auto background.”31 

With respect to the alteration of the job description, Beck acknowledged that there was 
a problem with this, but that he felt it could be addressed by a letter agreement.  He 
explained: 
 

“I found that the Company did change the job description without final 
agreement with the Local Union. 

Due to how I viewed Grievances #NRS06-009 and #NRS06-011 regarding 
the discrimination and the agreement we reached to review all 
descriptions, there was no need to continue with this grievance. 

If you look at the job description and experience needed since they had 
their first agreement in 1999, they are consistent with needing five (5) 
years product knowledge, design, or assembly background (1999, 2003, 
and 2006). 

The grievance was withdrawn based on my findings.  There was no 
discrimination and the grievants did not meet the requirements.  In 
addition, a side letter was agreed to concerning the job descriptions.”32 

While their grievances against Volvo were being processed, Keener, Jennings, 
and Muller also filed a complaint against Volvo with the Equal Employment Opportunity 
Commission (“EEOC”) charging that they had been discriminated against because of 
their gender.  They received a right-to-sue notification from the EEOC on August 20, 
2008, and commenced an action against Volvo pursuant to Title VII of the Civil Rights 
Act on November 5, 2008.  Keener and Muller asked that the hearing which had been 
scheduled on their appeal to the IEB be postponed pending the outcome of their action 
against Volvo.  On August 31, 2010, the United States District Court issued a 
Memorandum Opinion in Katherine Deal, et al. v. Daniel Grubb, et al. granting Volvo’s 
motion for summary judgment on the appellants’ Title VII action.33  On October 27, 
2010, Muller and Keener requested that the hearing on their appeal to the IEB be 
rescheduled. 

 
Bob Kinkade and Charlie Stewart conducted a hearing on the appeal on behalf of 

International President Bob King on February 10, 2011.  The hearing officers prepared a 
report to the IEB based on the appellants’ written presentation, the record compiled in 

                                                 

 
31

 Record, p. 190. 

32
 Record, p. 191. 

33
 Record, pp. 219-241. 
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connection with their original appeal to the IEB, and the reasoning of the district court in 
support of its decision to grant Volvo’s motion for summary judgment. 

 
In his Memorandum Opinion, Chief U.S. District Judge Glen E. Conrad held that 

plaintiffs had failed to raise a genuine issue of material fact on the question whether 
they were qualified for the positions they sought.  He explained: 

 
“…Here, the record reveals that each of the plaintiffs worked in 
administrative support positions prior to applying for the promotion at 
issue.  Although the plaintiffs’ positions may have required them to be 
familiar with Volvo’s products, the plaintiffs have failed to proffer sufficient 
evidence from which a reasonable jury could find their work experience 
qualified them for the particular position of product quality auditor.  While 
some of plaintiffs’ job responsibilities included matching manuals to Volvo 
trucks, examining trucks for decals, ordering parts, and processing design 
changes on a computer, the plaintiffs have failed to produce any evidence 
indicating that such duties provided the knowledge and experience 
required to perform head-to-toe audits of the company’s trucks or to 
identify mechanical defects.”34   

Judge Conrad remarked in a footnote that plaintiffs’ Local Union representative had 
acknowledged during a deposition that none of the plaintiffs satisfied the written 
requirements of the quality auditor position.  Because Volvo had established a 
nondiscriminatory reason for not selecting plaintiffs for the vacant positions, Judge 
Conrad stated that the burden shifted to plaintiffs to show that the reason asserted by 
Volvo was a pretext for discrimination.35  He went on to address the arguments put forth 
by plaintiffs to meet this burden. 
 

In response to plaintiffs’ claim that the collective bargaining agreement precluded 
the kind of fact finding interviews conducted by Volvo prior to filling the quality auditor 
position, Judge Conrad wrote: 

 
“The plaintiffs also argue that Volvo’s decision to institute fact-finding 
interviews provides evidence of pretext.  While plaintiffs suggest that 
Volvo somehow used the interviews to screen out female applicants, there 
is no evidence to support this assertion.  Instead, the record reveals that 
the Company not only interviewed candidates for the product quality 
auditor position in the past, but that it did so even when no female 
candidates applied for the position.  Daniel Grubb, the manager of product 
quality auditors and the individual who requested the interviews, testified 

                                                 

 
34

 Record, pp. 228-229. 

35
 Record, p. 230. 
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that he had conducted similar interviews for open positions throughout his 
career, and that Volvo had held fact-finding interviews for auditor positions 
in 2003, when four men and no women applied for the vacancies.”36 

Although the people selected for the position in 2003 also lacked the minimum 
education and experience for the position, Judge Conrad found that Volvo had 
adequately explained why a different standard was applied in the previous case.  He 
wrote: 
 

“…However, as Volvo explains in its reply brief, the circumstances that the 
Company faced in the previous years were entirely different than those in 
2006.  In particular, Volvo had no qualified candidates for the vacant 
positions in 2003 or 2005, whereas in 2006—the year that the plaintiffs 
applied—the Company had an adequate pool of qualified candidates from 
which to fill the vacant auditor positions.  Moreover, in 2003, when four 
unqualified applicants from the salaried bargaining unit were selected, the 
bargaining unit was scheduled to be reduced by four positions.  
Consequently, by filling the open positions with the four unqualified 
applicants, Volvo created a four position vacancy in the salaried 
bargaining unit that permitted the Company to avoid the need for 
involuntary layoffs.”37 

Judge Conrad concluded that Volvo was not compelled by Title VII to hire unqualified 
candidates for future vacancies solely because it had done so in the past.38 
 

Judge Conrad also addressed the case of Richard Arnold who was awarded the 
position in 2006, even though he appeared to lack the minimum qualifications.  His 
Memorandum Opinion described the argument as follows: 

 
“The plaintiffs next assert that Volvo evaluated the male and female 
candidates differently.  Specifically, the plaintiffs contend that Volvo 
‘credited males with certain experience, while not crediting females with 
similar experience,’ and that Volvo did not ask all of the candidates the 
same questions during the interview. (Keener/Muller Br., at 40-41).   

The plaintiffs’ first assertion is based on the fact that Richard Arnold was 
selected for one of the vacant product quality auditor positions based 
primarily on his experience outside the Volvo plant.  While plaintiffs Deal 
and Keener now emphasize that they also have outside experience 

                                                 

 
36

 Record, p. 231. 

37
 Record, p. 232. 

38
 Record, p. 233. 
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working on automobiles, it is undisputed that they never informed Volvo of 
their mechanical experience, either on their applications or during the fact 
finding interviews.  Keener was specifically asked, during her deposition, 
why she did not inform the Company of her prior experience working on 
automobiles.  In response, Keener testified that she did not think it was 
relevant, and that she ‘felt like [she] met the minimum education and 
experience’ requirements. (Keener Tr., at 183-184).”39 

Judge Conrad concluded that summary judgment was appropriate against plaintiffs’ 
Title VII action because they had failed to establish that they were qualified for the 
position of product quality auditor.  In addition, they had not met their burden of 
establishing that Volvo’s stated reason for not promoting them to the position was a 
pretext for discrimination based on gender.40 
 

In their presentation to the IEB’s hearing officers, Keener and Muller challenged 
Representative Beck’s assertion that the decision to hire unqualified applicants in 2003 
and 2005 was a “stand alone” decision.41  They referred to a letter from former 
Bargaining Chairperson Chuck Vance to support their argument that the placement of 
unqualified applicants in the quality auditor positions on the basis of their seniority was 
an accepted practice.  Chairperson Vance wrote: 

 
“Mr. Grubb was willing to award the four candidates based on their 
occasional activities around the home and to fill the jobs within the 
Company. 

There were no other candidates during this time and there was no 
violation of the salary contract which Representative Willard Beck agreed 
and it was a positive action by the Company. 

The Committee met with Bruce Jennings during our meetings held at 
10:00 Tuesday morning.  Bruce asked if there were any problems with the 
four employees and the Company awarding the jobs.  The Union told the 
Company there was no violation of the contract and the Company did not 
need the Committee’s approval.”42 

In any event, Keener and Muller stressed the point that their grievances were not filed 
under the job bidding procedures of the collective bargaining agreement but under the 
section prohibiting discrimination, because female employees were not given an equal 
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opportunity for promotion as that provided to male employees.  Keener and Muller 
wrote: 
 

“…Again, these grievances were written and filed with regards to a lack of 
availability of equal opportunity for female employees who applied for this 
position.  Even if qualifications had been cited in these grievances, how is 
it feasible for Mr. Beck to deem it a non-issue for a less senior male 
candidate, whom he himself says was unqualified, to be given the 
opportunity to perform the work?  On page 19 of Mr. Beck’s answers 
(Exhibit 4), he states that he ‘didn’t see the relevance of Richard Arnold’s 
background to the open position.’ According to his answer, it still seems to 
be an acceptable practice to place unqualified and less senior employees 
in jobs as long as they are male.  By his own admittance, Mr. Beck found 
reason to question Mr. Arnold’s relevant qualifications.  For this reason, 
his obligation should have been to stand by the grievances written on our 
behalf.”43 

Keener and Muller stated that they were seeking further investigation and 
reconsideration of the circumstances surrounding the withdrawal of their grievances.  
They asked the IEB to overturn the previous decisions made with respect to the 
grievances and put them back into the system for arbitration.44 
 

Hearing officers Kinkade and Stewart reported that International Representative 
Willard Beck had many discussions with the Local Union Chairperson and the Company 
concerning the quality auditor position and the job profile for that position.  Beck did not 
find evidence of deliberate discrimination on the part of the Company, because the 
appellants did not meet the requirements stated in the position profile for the position.  
Nevertheless, Beck negotiated an agreement with the Company to make job 
descriptions more consistent with the Company’s actual practice in filling the posted 
vacancies.  The hearing officers described the resolution of Keener’s and Muller’s 
grievances as follows: 

 
“International Representative Willard Beck had many discussions with the 
Local Union Salary Unit Chairperson and the Company concerning the 
quality auditor position and the job description.  Through thorough 
investigation, review of all applications turned in by all candidates, the 
position’s profile and contractual language, International Representative 
Beck could not find that the Company discriminated in this instance.  The 
appellants did not meet the requirements.  Also, a compromise settlement 
was reached because of all the problems there have been regarding job 
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descriptions and pay rates, an agreement was reached in a side letter that 
the parties would review jointly each employee’s job in the salary unit to 
make sure what they are doing is documented and remove anything that 
is currently in the description that isn’t being done, the education, skills, 
and experience required, to insure its accuracy and appropriateness for 
the position.”45   

The hearing officers found no reason to disagree with Beck’s conclusion that he could 
not convince an arbitrator that Keener and Muller had been discriminated against on the 
basis of gender.  For this reason, they denied Keener and Muller’s appeal. 
 

The IEB adopted the hearing officers’ report as its decision.  Keener and Muller 
were notified of the IEB’s decision on June 22, 2011.  They have now appealed the 
IEB’s decision to the Public Review Board (PRB). 

 

ARGUMENT 
 

A. Debra Keener and Linda Muller: 

We never challenged the qualifications of any of the candidates bidding for the 
product quality auditor position.  We filed our grievances because we were denied the 
same opportunities as male applicants.  The qualifications of the less senior male 
applicant who was awarded the position were the same as ours.  Our grievance was 
based on the fact that Richard Arnold had less seniority than equally qualified female 
applicants.  We did not discover until later that qualifications were added to Richard 
Arnold’s application after the period for bidding on the job expired and the job posting 
was removed.  Similarly, the six men who were promoted to this position in the past 
lacked the technical experience described in the position profile, yet these men were 
deemed fit by Volvo to be given an opportunity to learn the job.  In fact, they were given 
an extended period of training to learn the job.  The female candidates were not even 
offered the opportunity to perform through the contractual probationary period.  Beck 
acknowledged in response to our grievance and during the IEB hearing that Richard 
Arnold lacked the technical experience described in the position profile.  We cannot 
understand why the Union permitted the Company to award the quality auditor position 
to a less senior, unqualified male candidate. 

 
The IEB’s decision denying our appeal relies heavily on the decision of the 

district court granting Volvo’s motion for summary judgment.  The court did not allow us 
to present our full case in order to demonstrate how the discrimination occurred at 
Volvo.  On the other hand, the court allowed Volvo a great deal of leeway in explaining 
its alteration of Richard Arnold’s credentials.  It characterized this action as the 
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correction of a typographical error.  The EEOC did not regard the alteration of the 
description of Arnold’s previous position from service manager to service advisor as the 
correction of a typographical error.   

 
In addition, we do not understand the International Union’s handling of the 

Company’s revision of the job description for the quality auditor position.  The changes 
do not really alter the requirements for the job in any significant way.  The court’s 
opinion in our case summarized the bidding process at Volvo.  The court specifically 
recognized the Company’s right to hire unqualified applicants from within the bargaining 
unit when there are no qualified applicants.  Why was there a need to change the job 
profile and re-post the position after the three senior applicants were revealed to be 
women?  Representative Beck acknowledged that changes were made to the job 
description without joint review and agreement.  Why was this not an issue for the 
International Union?   

 
Beck argues that the decision to hire unqualified applicants in 2003 was a “stand 

alone” decision.  If that was the case, why was there not a letter of understanding 
between the Company and the Union stating this?  Why now, only after women are 
involved in the bidding process as legitimate candidates, is this considered a non-
precedent-setting resolution?   

 
The court’s opinion asserts that we offered no probative evidence to support our 

claim that female candidates were asked different questions than male applicants 
during the fact finding interviews conducted by Volvo.  This claim was based on the 
direct testimony of a male candidate regarding the questions he was asked during his 
interview.  There were also telephone calls made to male candidates after the fact 
finding interview to solicit information about their backgrounds that would make them 
more qualified.   

 
The whole point of the grievances, the EEOC charges, and the civil suit was not 

to determine our qualifications.  We can argue about our qualifications to exhaustion 
and have already done so, but with no support from our Union, it will do us no good.  A 
part of the Union’s mission is to protect and ensure respect for an employee’s seniority 
and years of experience.  In our Company, there is specific knowledge that can only be 
gained through years of experience with our product.  Our Union should have stood 
behind our seniority and Company experience as providing the relevant qualifications 
for the quality auditor position.  The jobs we held required us to be able to process 
design changes and use the engineering documentation system.  Volvo claimed this 
was not technical experience.  We had hoped that our Union would see it as relevant 
experience.  That would have strengthened our case in court.  The entire issue we have 
been pursuing is not about qualifications, however; it is about opportunity. We were not 
afforded the same opportunity to perform and advance as men have been in the past or 
Richard Arnold has now.  Our grievances raised these issues and these issues should 
be addressed by the Union. 
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B. International Union, UAW: 

During his investigation, Representative Willard Beck of the UAW Heavy Truck 
Department found that none of the men and women who applied for the quality auditor 
position in 2006 met the requirements for the job stated in the position profile.  Neither 
Keener nor Muller possessed the technical design background or the assembly 
background required by the Company.  Furthermore, management communicated to 
Beck that they would not follow the approach used in 2003 when they awarded the 
positions to the most senior applicants despite their lack of qualifications.  This was due, 
in part, to the fact that it had taken the Company two years to train the employees 
promoted to the position in 2003.  The Local Union tried to replicate the 2003 situation 
and award the vacancies to the highest seniority applicants, but the Company refused. 

 
After it became clear that the Company was not going to follow the procedure 

used in 2003 to fill the quality auditor positions, the Union had to analyze the situation to 
determine if Keener’s and Muller’s claims of discrimination actually had any merit.  The 
Union determined that the Company had created legitimate and non-discriminatory 
standards for the quality auditor position.  Finally, the Union concluded that despite their 
long tenure with the Company in a technical office setting, Keener and Muller did not 
possess the skills required for the positions. 

 
The individuals who were awarded the positions in October 2006 were deemed 

qualified by the Company.  Both of them had work experience and training which 
satisfied the Company’s “detailed comprehensive product knowledge” requirement.  Ed 
Davis previously held various designer positions at the Company for over 14 years and 
had designed certain aspects of the Company’s trucks.  He had acted as liaison with the 
engineering and production teams on manufacturing issues.  Richard Arnold was 
deemed qualified for the position based on his experience as an automotive dealership 
service advisor handling mechanical and technical issues in automobile repairs.  As the 
Local Union had not filed any grievances contesting the qualifications of Richard Arnold 
and Ed Davis, Representative Beck determined that the record failed to show 
discrimination by the Company.  Appellants simply did not meet the requirements of the 
job.  Nothing in the record demonstrates a discriminatory motive or action by the 
Company. 

 
And indeed, as pointed out in the IEB’s decision, a federal district court made 

similar findings.  Appellants had filed complaints of discrimination with the EEOC 
asserting that they had been turned down for the quality auditor position because of 
their gender.  The EEOC, while concluding that there was reasonable cause to believe 
that the appellants’ allegations were true, did not file suit against the Company, but 
rather issued their standard right-to-sue letter to appellants.  Appellants thereafter 
commenced an action against the Company pursuant to Title VII of the Civil Rights Act 
of 1964.  In granting the Company’s motion for summary judgment, the United States 
district court essentially ratified the actions and decisions of the Union with respect to 
appellants’ grievances.  The court found that the appellants failed to demonstrate that 
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they possessed the knowledge or experience required to perform the quality auditor job 
functions.  In addition, the court found that appellants had failed to establish that the 
Company’s reasons for denying them the promotions were a pretext for discrimination.   

 
The International Union’s decision to withdraw appellants’ grievances was 

rational and entirely reasonable given the facts presented. 
 
C. Rebuttal by Debra Keener and Linda Muller: 

No grievance was filed challenging Richard Arnold’s qualifications for the quality 
auditor position because his qualifications were the same as ours.  His experience with 
the Company was administrative in nature.  We continue to ask why the Union had no 
issue with the award of the quality auditor position to a less senior unqualified applicant.  
Representative Beck reports that the Company felt Arnold was qualified.  Was that all it 
took to change Beck’s original assessment of Arnold’s qualifications?  And which set of 
documents was used in making the determination, the original application or the second 
set of documents that were altered to fit the job description?   

 
Both the first and the second position profile for the quality auditor position 

required technical product knowledge.  This means knowledge of the Volvo product.  
The fact that Mr. Arnold worked on a race car as noted in his application is not evidence 
of technical product knowledge specific to Volvo.  We also point out that the quality 
auditor is not required to repair any issues found.  The auditor simply must be able to 
see and write up any defective builds according to written specifications.  Our lack of 
technical experience was not a contractual bar to our promotion.  The contract language 
permits Volvo to allow the senior candidate an opportunity to perform the job even 
where elements of the minimum requirements are lacking.   

 
The International Union reported that the EEOC responded to our complaint with 

its standard right-to-sue letter.  Our investigator, Tonya A. Lennox, informed us that the 
letter is far from standard.  Lennox stated that most filings with the EEOC do not result 
in the issuance of such a letter.  It took two years of thorough investigation before this 
letter was issued.  While it is true that the EEOC did not file suit on our behalf, Lennox 
informed us that the EEOC is extremely limited in the number of suits it can file because 
of federal budgetary constraints.   

 
We do not agree that the district court’s ruling on Volvo’s motion for summary 

judgment ratified the actions and decisions made by the Union with respect to our 
grievances.  The court gave Volvo much room for error which we feel was unfair and 
unjust.  The court noted as well that support from the UAW would have strengthened 
our position in the courtroom.  Our issue now is with the enforcement of contract 
language and proper representation from our Union.  We understand that our situation 
is not as simple as blatant sexual remarks.  Nevertheless, the actions taken by the 
Company demonstrate discriminatory behavior.  They reveal a mindset that women in 
this industry are only capable in administrative positions.  We understand this kind of 
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discrimination can be more difficult to prove because it must be inferred from 
circumstances, but it is gender discrimination just the same.  The UAW should not 
condone this type of behavior in any form.  It should challenge this type of treatment of 
its members by an employer.  

 
In its response to our appeal, the International Union asserted that it is easy to let 

emotions cloud one’s judgment when individuals are turned down for promotions.  Mrs. 
Keener and I have been turned down for promotions in the past and had no problem 
where the decisions were correctly made in accordance with the contract.  We do not 
appreciate the insinuation that we are reacting emotionally to this series of events.  We 
considered at great length what cost pursuing this case would impose on us and our 
families both mentally and monetarily.  We put forth our own money to pay for our 
lawsuit against Volvo.  We realize this was our choice, but it was certainly not an 
emotional tirade.  We are passionate about our case, but we have taken each step with 
much counsel and consideration.  The entire issue is whether we were evaluated in 
accordance with the same criteria and given the same opportunities as our male co-
workers. 

 
We sincerely hope that the members of the Public Review Board will carefully 

review the facts of this case and rule in our favor.  Your ruling would not only benefit us 
but all employees who are entitled to have seniority and qualifications considered 
without respect to gender. 

 

DISCUSSION 
 

It is not our function to determine whether appellants’ gender influenced Volvo’s 
decision not to promote them.  Our role in reviewing appeals regarding the handling of 
grievances is limited to claims that the Union representatives involved in processing the 
grievances were influenced by fraud, discrimination, or collusion with management or 
that their disposition or handling of the matter was devoid of any rational basis.46  There 
is no evidence in this record of improper motivation on the part of appellants’ 
representatives.  Appellants have submitted a letter from Volvo’s attorney offering to 
settle their lawsuit contingent on their withdrawing this appeal and have suggested that 
this may be evidence of collusion.  We do not see how this offer demonstrates collusion 
between the Union and management.  This would be a standard contingency in any 
settlement agreement designed to terminate the appellants’ claims against the 
Company.  The only question presented in this appeal, therefore, is whether the Union’s 
handling of appellants’ grievances lacked a rational basis. 

 
We understand appellants’ argument that they were denied the opportunity to 

learn the product quality auditor’s job while men with similar qualifications have been 
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given that opportunity.  It is undisputed that the men promoted to the position in 2003 
and 2005 had knowledge and experience similar to appellants’ qualifications.  
Furthermore, the Company promoted a less senior employee to the position in 2006 
who did not appear to be any more qualified than appellants in terms of technical 
knowledge or experience.   

 
This record demonstrates, however, that Chairperson Nicky Twine also 

understood appellants’ position and made a clear and forceful argument on their behalf 
at the local level. Twine specifically charged that management drafted a position profile 
designed to exclude the most senior female applicants from being considered for the 
promotion.  When Twine was unable to persuade management to give appellants a 
chance to learn the product quality auditor’s job, he referred their grievances to the 
International Union.  At this point, International Representative Willard Beck 
commenced negotiations with the Company in an effort to resolve the issues raised by 
appellants’ grievances.  Beck succeeded in addressing one of the issues at the heart of 
the grievances.  He negotiated a letter of understanding requiring a complete review of 
job descriptions at the New River Valley plant to eliminate the potential for abuse 
caused by the Company’s selective application of its minimum education and 
experience requirements.  The Company remained adamant, however, in its refusal to 
promote appellants.  The Company insisted that its refusal to promote appellants was 
not motivated by their gender but rather by its experience with promoting unqualified 
employees in the past.  When nothing further could be achieved for appellants through 
negotiations with the Company, Representative Beck had to determine whether he 
could convince an arbitrator to compel the Company to promote appellants based on 
their seniority in place of the applicants who were selected for the product quality 
auditor position in 2006.  The record in this appeal supports the rationality of 
Representative Beck’s conclusion that he could not do so.  

 
In the first place, the Company’s asserted reason for failing to promote appellants 

would carry considerable weight with an arbitrator.  It is the employer’s right to insist that 
its employees meet established requirements for assignment to complex tasks.  The 
Company refused to promote appellants because they did not possess the minimum 
qualifications for the job stated in the position profile.  It would be very difficult to 
overcome the persuasiveness of that justification.  The fact that a promotion was 
granted to an applicant with questionable qualifications is not, by itself, sufficient 
evidence to support a conclusion that the Company’s reason for denying the promotion 
to appellants was a pretext for discrimination.  The Company maintained that the 
decision to promote unqualified employees in the past had been an error that adversely 
affected the efficiency of its operations.  An arbitrator would be unlikely to hold that the 
Company is forever foreclosed from establishing minimum qualifications for a job 
because it promoted unqualified people in 2003 and 2005.  The parties addressed the 
Company’s past inconsistent application of its minimum requirements by agreeing to 
review job descriptions and the documentation required to establish the qualifications 
stated in them  
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There may well be a mindset among managers at the New River Valley plant that 
distorts their evaluation of female employees’ abilities.  Manager Grubb appears to have 
given disproportionate credit to Richard Arnold for undocumented experiences such as 
working on cars as a hobby.  Arnold’s promotion might have been challenged on the 
basis that an interest in cars does not equal five years’ work experience and detailed 
comprehensive technical knowledge of Volvo’s product, but that would not alter the 
merits of appellants’ claims.  Appellants’ argument concerning the subjective processes 
that may have influenced the evaluation of a particular applicant’s credentials are 
difficult to address through the grievance procedure in the absence of objective 
evidence of discrimination.  Appellants acknowledge that there is no objective evidence 
in this record directly linking the Company’s decisions to gender discrimination.  The 
discrimination would have to be inferred from the fact that Arnold was promoted.  On the 
other hand, the Company could point to the demonstrable fact that the appellants 
lacked the stated minimum requirements for the promotion they sought.  Under the 
circumstances, Representative Beck’s decision not to arbitrate their grievances was 
rational.  The soundness of that decision is further supported by the fact that the federal 
court granted the Company’s motion for summary judgment on the same facts.   

 
The decision of the IEB is affirmed. 

 


