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Philip Dolan argues that the settlement of his grievance by UAW Local 22 District 

Committeeperson Al Harris lacked a rational basis. 
 

FACTS 
 

Philip Dolan is classified as a pipefitter at General Motors Detroit-Hamtramck 
Poletown plant in a bargaining unit represented by UAW Local Union 22.  He has a 
seniority date of January 6, 1986.  On January 30, 2008, Dolan was reduced from the 
assembly department and reassigned to the paint shop.  Dolan argued that he ought to 
have been assigned to the body shop because there were openings in that department.  
He maintained that he could not work in the paint shop because he was hypersensitive 
to paints and solvents.  Dolan reported that he had been issued five restrictions against 
working with paints and solvents in the past.  When Dolan objected to his assignment, 
he was sent to the plant medical department for a physical, but the plant doctor refused 
to accept his restriction.  Management then advised Dolan that he had to work in the 
paint shop or else take a sick leave of absence.1   

                                                 
1 Record, p. 5. 
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Dolan was paid through February 15, 2008, and then went on a medical leave.  
He remained on medical leave through March 26, 2008.  When Dolan returned to the 
plant on March 26, the plant medical doctor once again refused to accept Dolan’s 
restriction against working with paints and solvents, so he was placed on layoff status.2  
At this point, Management referred Dolan to Dr. Bala Setty for an independent medical 
examination.  Dr. Setty issued a report on April 22, 2008, stating that Dolan was able to 
return to work without restrictions.3  Dolan returned to work on May 12, 2008.4 

 
Local 22 filed Grievance C1086419 for Dolan on February 20, 2008.  The 

grievance charges management with violating a Memorandum of Understanding 
regarding the application of Paragraph (43b) of the UAW-GM National Agreement.5  The 
Memorandum of Understanding dated February 8, 2001, deals with interim job 
assignments for employees with work restrictions when the employee’s ability to 
perform a job assignment is contested.  The Memorandum states that the employee will 
be assigned temporarily to other work until the results of an independent medical 
examination are available.6 

 
On July 23, 2008, Local Committeeperson Al Harris settled Grievance C1086419 

based on the following agreement: 
 
“The grievances are resolved on the basis that the employee’s 43B 
appointment has been completed and the employee will be paid 
$4,658.00.”7 

Dolan appealed the decision to settle his grievance to the Local 22 Executive Board on 
August 17, 2008.  Dolan claimed the amount Committeeperson Harris accepted to settle 
his grievance was significantly less than the loss he sustained.  Dolan attached a copy 
of his own calculations to his appeal.8  Dolan’s calculations are based on the entire 
period that he was off work from February 12, 2008 through May 12, 2008.  He claimed 
$9,536.00 in straight time pay plus an undetermined amount for overtime missed.9  

                                                 
2 Record, p. 5. 
3 Record, p. 3. 
4 Record, p. 46. 
5 Record, p. 1. 
6 The Memorandum provides, in pertinent part, as follows: 

“…Since the core issue in these situations is the employee’s ability to perform the 
contested operation, the employee will be temporarily reassigned to other work until the 
IMO results are available.  It is understood that the parties will expedite the IMO exam to 
the extent possible and the employee must be capable of performing some interim work 
to remain on the active roster.” (Record, p. 34) 

7 Record, p. 4. 
8 Record, p. 6. 
9 Record, pp. 7-8 and 19. 
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Dolan explained that he did not have access to the records necessary to determine the 
overtime he missed.10  Dolan claimed that when he returned to work on March 26, 2008, 
a representative of management admitted that he should be not be laid off until the 
company received the report of the independent medical examiner.  Dolan wrote: 
 

“On 3/26/08, I met with the Union Committeeman Al Harris, the Zoneman 
Don LaForest, and the Labor Relations Representative, Brett Westerfield, 
in Brett’s office.  At this time, Don asked Brett to put me back to work until 
the 43B grievance worked through the process.  Brett told us that he had 
to put me out of the plant.  Brett also stated that management knew that 
they (management) should not put me out and that they (management) 
were violating the agreement; however, Brett had to do it.  Don also got 
Brett to admit that I would get all the money I lost for the time I was off 
work.”11  

The membership of Local Union 22 voted to uphold Committeeperson Harris’s 
settlement of Dolan’s grievance during a meeting on October 5, 2008.12  Dolan appealed 
the membership’s decision to the International Executive Board (IEB) on November 11, 
2008.13  In response to an inquiry from President Gettelfinger’s staff regarding Dolan’s 
appeal, Local 22 forwarded a statement from Plant Chairperson Frank Moultrie 
describing his evaluation of Dolan’s appeal.  Chairperson Moultrie explained that when 
Dolan was assigned to the paint shop he presented a note from his personal physician, 
Dr. Andrew Athens, stating that Dolan should not be exposed to paint solvents and 
fumes.  However, the plant medical director, Dr. Donald Jackson, did not feel that Dr. 
Athens’ note provided enough information to support placing a medical restriction on 
Dolan.  Dr. Jackson spoke with Dr. Athens on March 3, 2008, and determined that 
Athens had not conducted any tests to determine the extent of Dolan’s sensitivity to 
paint and solvents.  Management therefore referred Dolan to an independent medical 
examiner for an opinion in accordance with Paragraph (43b) of the National Agreement.  
Moultrie reported that the independent medical examiner found Dolan able to return to 
work on April 26, 2008, but Dolan chose not to return until May 12, 2008.14  

 
Moultrie stated that Dolan’s claim for compensation was based on his 

assumption that management was required to find a job for him until the independent 
medical exam took place.  Moultrie stated that is not the intent of Paragraph (43b).  
Moultrie’s report states: 

 

                                                 
10 Record, p. 6. 
11 Record, p. 5. 
12 Record, p. 13. 
13 Record, pp. 17-19. 
14 Record, p. 29. 
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“The intent of the Memo dated 02/08/2001, was to get an employee who 
had an injury caused by a particular task associated with their operation 
away from that potential cause of injury and have them perform some 
other task on a temporary basis that would not place any more stress to 
the injury the employee claimed he/she had.  At least until the physician 
performing the 43b examination could render the decision.  However the 
impacted employee must be capable of performing some interim work!”15  

Moultrie reported that Dolan was the low seniority pipefitter in the plant.  Moultrie 
explained that after the reduction in force the only job available to Dolan based on his 
seniority and classification was the job in the paint shop.16  Moultrie argued that even if 
the independent medical examiner had agreed to the restriction against exposure to 
paint and solvents, Dolan would have been laid off because there was no work available 
within his restrictions.  Moultrie indicated that he did not believe that Dolan was actually 
entitled to any compensation.  In any event, Moultrie pointed out that Dolan was not 
entitled to compensation for the entire period of his layoff.  He wrote: 

 
“In either case, any award would have been limited to the period the 
grievance was first written, which was on 2/20/08, and the time the 43B 
determination was rendered on 4/22/08, during which time the grievant 
received 114 hours pay for the weeks ending 2/24, 3/02, and 3/09/08.  He 
also received 4,658.00 in grievance money as well as sick leave pay 
during that period.”17 

Acting on behalf of President Gettelfinger, John Rucker and Ed Hardeman 
conducted a hearing on Dolan’s appeal on April 27, 2009.  Hearing officers Rucker and 
Hardeman prepared a report on the appeal to the IEB based on testimony and materials 
presented at the hearing.  The hearing officers gave the following summary of Dolan’s 
testimony regarding his Paragraph (43b) examination: 

 
“The appellant testified [that] on Tuesday, April 22, 2008, he had his 43B 
physical and the doctor was with him for about five (5) minutes, listened to 
his lungs and talked with him.  The appellant gave the doctor pages of 
documented reactions and treatment from the file, and he explained to the 
doctor what happened to him when he is exposed to those chemicals.  
The doctor sent his report to the plant stating he was cleared to work in 
the paint shop (see case Record, page 16 and 17).”18  

The hearing officers reported that Dolan submitted documentation to substantiate his 
restriction.  They referred to a questionnaire that Dolan had completed in 1990 in which 
                                                 
15 Record, p. 30. 
16 Record, p. 30. 
17 Record, p. 31. 
18 Record, p. 43. 
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he reported that he had a possible reaction to isocyanate exposure in September 
1989.19  They also referred to a General Motors Corporation physical examination form 
from 1990.20 
 

The hearing officers reported that Committeeperson Harris testified that when 
Dolan was laid off, all the other pipefitters in the plant had more seniority.  Nevertheless, 
according to Harris, Dolan made the decision that he would not work in the paint shop.  
At that point, Dolan applied for Sickness and Accident benefits and requested a 
Paragraph (43b) examination.  Harris stated that if the doctor had found that Dolan 
could not work in the paint shop, he would have been laid off because his seniority was 
not sufficient to keep him in the plant in any other department.21  According to the 
hearing officers, Harris testified that he based his grievance settlement on the hours 
Dolan would have been scheduled to work.  He said he did not include pay for weeks 
ending April 20 and April 27, because the plant was shut down during those weeks.  He 
stated that he did not include pay for the week ending May 11, because Dolan had been 
told to report to work on May 5, 2008, but he requested additional time off.22 

 
The hearing officers commented that Dolan never claimed that there were lower 

seniority pipefitters working in the plant while he was laid off.23  They further observed 
that the document Dolan submitted to support his restriction against working with paints 
was 18 years old.24  In any event, the hearing officers reported that all of the local 
representatives testified that Dolan would have been laid off based on his seniority if the 
independent medical examiner had determined that he could not work in the paint shop.  
The hearing officers reported that Dolan’s calculation of what he was due was based on 
the entire period that he was laid off.  They stated that Committeeperson Harris’s 
calculation did not include the period prior to the filing of Dolan’s grievance, the time the 
plant was shut down, and the time Dolan requested to be off.  They concluded that 
Harris’s decision to settle Dolan’s grievance based on this calculation was rational.25 

 
The hearing officers denied Dolan’s appeal and the IEB adopted their report on 

December 22, 2009.  Dolan appealed the IEB’s decision to the Public Review Board 
(PRB) on January 4, 2010.26 

 
On February 22, 2010, Dolan submitted medical records describing his treatment 

for reactions to ISO paint.  These records include the questionnaire and physical 
                                                 
19 Record, p. 36 
20 Record, pp. 37-38. 
21 Record, p. 46. 
22 Record, p. 47. 
23 Record, p. 51. 
24 Record, p. 52. 
25 Record, p. 53. 
26 Record, p. 55. 



PRB CASE NO. 1644  Page 6. 
 
 
examination from January 1990, but they also include medical restrictions against 
working with paint that were issued subsequently.  Dolan argued that the reaction he 
reported in 1990 should have kept him from working with paint ever again.27  Dolan had 
filled out another Worksite Isocyanate Questionnaire in 1995 in which he reported 
adverse reactions to paint.28  On August 17, 1994, Dr. Sam A. Moore recommended that 
Dolan should not work in a toxic paint environment.29  Dolan received a temporary 
medical restriction against working in the paint shop on January 3, 1995.30  On 
December 12, 1998, Dr. Andrew Athens issued a medical restriction stating that Dolan 
should not be exposed to paint due to isocyanide sensitivity.31  Dolan explained his 
submission of these documents at this stage in the process as follows: 

 
“This is a copy of the paint part of my GM Medical Department medical 
history.  I had this with me at the April 2008 meeting with the union.  None 
of the union reps wanted to look at the file just like the two IMO doctors did 
not look at the file.  I have to wonder why that was.”32   

Dolan also submitted notes kept by the plant medical director, Dr. Jackson, with his 
comments written on them.33  On February 20, 2008, Dr. Jackson wrote: 
 

“…At no time have I discovered any evidence of testing or documentation 
to confirm that the employee truly has some form of allergy or other 
reaction to a chemical.  There is no mention of a specific substance for 
which a material safety data sheet in identified.  When the employee 
approached the medical department some days ago with a note from the 
Athens Clinic requesting a restriction update, he was advised that we 
would like to have access to any documents or records from the office of 
the treating doctor—including any test results to validate the need for such 
a restriction.  To date, no info from the outside doctor’s office has been 
presented. …”34 

Dolan commented: 
 

                                                 
27 Record, p. 93. 
28 Record, p. 100. 
29 Record, p. 113. 
30 Record, p. 116. 
31 Record, p. 118. 
32 Record, p. 90. 
33 Record, pp. 142-163. 
34 Record, p. 143. 
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“Doctor Jackson knows full well that the only test for allergy to ISO paint 
has been banned for safety reasons.  The test could kill you!”35 

ARGUMENT 
 

A. Philip J. Dolan: 

When ISO paint was introduced at the Detroit Hamtramck plant, the UAW/GM 
safety rules stated that all employees must have training before working with it.  I was 
sent to work in the paint shop before I had any training.  I had a physical reaction to the 
paint, but I did not know what it was.  In January 1990, I was sent to ISO training.  At 
that time I learned that I had had a reaction to the paint.  The trainer stated that I had to 
report this to medical and that I should not work in the paint shop again.  I reported this 
as I was told to do.  I have had five restrictions against working with paint since that 
time. 

 
GM management admitted that they were in violation of the agreement and 

promised that I would get all the money I lost while I was laid off.  The district 
committeeman settled my grievance for less than half of what I lost in wages.  Because 
of his miscalculations, I was shorted $6,000.  Committeeperson Harris stated that he did 
not include in his calculations the period between my layoff and the date the grievance 
was filed, but he does not explain why the union waited until February 20, 2008, to file a 
grievance.  Committeeperson Harris could not explain the basis for his calculations at 
the hearing conducted on my appeal. 

 
The IEB’s report states that all the other pipefitters in the plant had more seniority 

than I had.  That is not true.  Five had less.  When management changed the date of 
the layoff, they should have recalculated the seniority.  

 
B. International Union, UAW: 

Appellant has not alleged that his appeal was improperly handled because of 
fraud, discrimination, or collusion with management; he simply disagrees with his union 
representative’s calculation of the amount due to him.  The record demonstrates that 
Committeeperson Harris had a rational basis for excluding portions of the amount 
claimed by appellant from the final grievance settlement.  Harris’s figures were well 
supported.  Appellant received $4,600 as a result of his local representative’s efforts, 
even though he did not demonstrate that he was medically unable to work or that he 
was entitled to work anywhere else in the plant during the time that he was off.   

 

                                                 
35 Record, p. 143. 
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C. Rebuttal by Philip J. Dolan: 

When the layoff date was changed on January 30, 2008, I was not going to be 
laid off.  I should have been sent to the body shop based on my seniority because the 
order of the reduction should have been recalculated.  The union and management 
have said that they do not need to reorder the layoffs using the new date.  They have 
not produced any language from the contract to support this claim.   

 
In December 2007, management posted the skilled trades people who would be 

laid off.  They also posted the new job assignments.  At that time, there was one 
pipefitter on days in the body shop.  On January 30, 2008, management reduced the 
layoff numbers and there were now two pipefitters assigned to the body shop on days.  
They should have redone the assignments at this point in accordance with section three 
of the local collective bargaining agreement.   

 
My appeal is not solely about the money, although that is a part of it.  It is also 

about how I have been treated.  Many of the assertions made by the union are wrong.  
They have said that I did not raise issues that I did.  They said I did not explain what I 
meant, when I did, and in many cases produced contract language to back up my point.  
The union is ignoring established safety rules.  I am still waiting for someone from the 
union to explain to me how this doctor can find that I had an adverse reaction to ISO 
paint and would be injured by further exposure and then say there is no restriction to 
working in the paint shop.  How could the union accept my assignment to the paint shop 
with no restriction after all of my medical treatments? 

 
DISCUSSION 

 
Appellant is clearly frustrated that the plant medical doctor and the independent 

medical examiner did not take his sensitivity to paint more seriously.  It is apparent that 
these doctors did not believe that one reaction from exposure to paint justified a lifelong 
medical restriction against working with all paints and solvents.  Whether or not this 
decision was medically sound, the report of Dr. Bala Setty, dated April 22, 2008, 
resolved the issue of Dolan’s ability to work in the paint shop in the manner agreed to by 
the parties.  Once that report was issued, therefore, Dolan could either accept the 
assignment or be laid off in accordance with his seniority.36  

 
Although Dolan did not agree with Dr. Setty’s conclusions, his grievance does not 

assert that the company violated Article (43b) of the UAW-GM National Agreement 
when it denied him a medical restriction based on Setty’s report.  Dolan’s grievance is 
based on his claim that the 2001 Memorandum of Understanding required management 

                                                 
36 Dolan has asserted in his appeal to this Board that management was required to restructure the 
proposed layoff when the date for the layoff changed.  He maintains that his seniority would have kept 
him in the plant on an assignment outside of the paint shop if this had been done.  He acknowledges, 
however, that the union and management do not agree with this theory, and there is nothing in the record 
to support it.  The issue is not before us in any event.    
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to give him a temporary assignment until an independent medical examiner could 
determine whether he could work in the paint shop, even though the issuance of a 
medical restriction by the independent medical examiner would result in his layoff.  
Committeeperson Harris was apparently successful in convincing management that 
Dolan was entitled to the pay he lost as a result of not being placed on a temporary 
assignment until the results of the independent medical examination became available. 

 
Contrary to Dolan’s assertion in his argument to this Board, Harris provided a 

very clear explanation of the basis for his calculation of Dolan’s lost income at the 
hearing conducted for the IEB.  Harris told the hearing officers that he based his 
calculations on the hours that Dolan would have been scheduled to work if he had been 
given a temporary assignment.  Dolan’s calculations, on the other hand, include weeks 
when the plant was shut down and a week Dolan requested to be off.  Dolan has not 
provided any contractual basis for demanding to be compensated for these periods.37 

 
Our review of appeals concerning the handling of grievances is limited to 

allegations that the resolution of the matter was motivated by improper considerations 
or devoid of a rational basis.38  Dolan has not charged that Harris’s settlement of his 
grievance was improperly motivated.  Furthermore, the monetary settlement achieved 
by Harris was not only rational; it was a generous one under the circumstances. 

 
The decision of the IEB is affirmed. 
 

                                                 
37 We note that under Chairperson Moultrie’s interpretation of the 2001 Memorandum of Understanding, 
Dolan would not have been entitled to any back pay, because if he could not work in the paint shop, he 
would have been laid off in line with his seniority.   Moultrie’s conclusion that the Memorandum did not 
require management to find a temporary assignment for Dolan regardless of his seniority is consistent 
with the language of Paragraph (43b), which speaks of jobs to which the employee is entitled in line with 
his seniority.   
38 Article 33, §4(i), of the UAW Constitution provides: 

“GREIVANCE AND RELATED APPEALS.  In any appeal to the Public Review Board, 
under Section 3(f) of this Article, concerning the handling or a grievance or other issue 
involving collective bargaining, the Public Review Board shall not have jurisdiction unless 
the appellant has alleged before the International Executive Board that the matter was 
improperly handled because of fraud, discrimination, or collusion with management, or 
that the disposition or the handling of the matter was devoid of a rational basis.   


