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Robert Henderson argues that the reduction of his monthly pension benefit by an 

amount equal to his entitlement to a Social Security disability benefit discriminates 
against retirees who are disabled in violation of United States laws, Paragraph (6a) of 
UAW-GM National Agreement, the Preamble to the International Constitution, and the 
UAW Ethical Practices Codes. 

 
FACTS 

 
Robert Henderson retired from General Motors Corporation at the age of 58 on 

August 1, 2005.  He elected early retirement available to employees with 30 or more 
years of credited service.1  As an early retiree with 30 or more years of service, 
Henderson received a monthly supplement to his pension benefit in accordance with 
Article II, Section 6(a)(1) of the General Motors Hourly-Rate Employees‟ Pension Plan 
(“the Pension Plan”).  An audit conducted by General Motors in 2008 revealed that 
Henderson had also been receiving benefits from Medicare since June 1, 2008.  As a 

                                                 
1
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result, the supplement to Henderson‟s monthly pension benefit was reduced in 
accordance with Article II, Section 6(2)(b) of the Pension Plan, which provides as 
follows: 

 
“The early retirement supplement under provision (a)(1) of this Section 6 
for an employee who retires at the employee‟s option shall be calculated 
assuming that the basic pension commences immediately after retirement, 
and such early retirement supplement and the interim supplement under 
provision (a)(2) of this Section 6 shall be reduced for any month prior to 
age 62 and one month, for which the employee becomes or could have 
become eligible for a Federal Social Security benefit, by an amount equal 
to the amount of the temporary benefit to which the employee would have 
been entitled if retired under Section 2(b) of this Article II.”2 

In a letter to Henderson dated September 9, 2008, General Motors gave the following 
explanation for the reduction in his pension benefit: 
 

“In reviewing this matter, we see that you retired voluntarily on August 1, 
2005, with 30 or more years of credited service.  Because the record 
shows that you have a Medicare Part B Special being paid to you in the 
amount of $76.20 since June 1, 2008, it is assumed that you have 
Medicare earlier than your age 65 because you have a Social Security 
Disability Award (SSDIB).  You have been requested by the GM Benefits 
& Services Center to provide a copy of your SSDIB Award so that any 
overpayment of your pension can be calculated based on the effective 
date of the SSDIB Award.  To date, a copy of this Award has not been 
received.  As a result of this non-response, effective November 1, 2008, it 
will be assumed that the effective date of the SSDIB Award is the same as 
your retirement date and an overpayment will be calculated on that 
basis.”3 

Henderson appealed the reduction of his pension benefit to the Pension 
Committee on October 3, 2008.  Henderson‟s appeal states as follows: 

 
“I am appealing the GM action to reduce or eliminate my pension 
supplement and reduce my pension to recover any supplement paid to me 
in the past or future, up to 62 plus retirement age. 

GM‟s claim discriminates against me because I am disabled, contrary to 
the 2003 GM-UAW Master Agreement, Para. 6a. Non-disabled GM-UAW 
retirees are allowed to work and earn the same amount of money that 
Social Security disability pays me, while their pension supplement is not 

                                                 
2
 UAW-GM Supplemental Agreement covering employee pensions, dated September 18, 2003, p. 17.  

3
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reduced or recovered.  (1996 GM-UAW Pension Supplement Agreement, 
Para. 6e.) 

This appeal is being made to stop GM from reducing my pension or 
supplement and to repay any money or benefits taken from me and to 
stop further harassment by threatening my livelihood.”4 

Henderson received a disposition of his appeal from the Pension Committee on January 
20, 2009.  Client Services Manager Lucy McDermott-Contreras explained the 
disposition as follows: 
 

“Your claim to the Pension Committee dated October 3, 2008, has been 
reviewed and the Disposition of the Pension Committee is attached.  The 
Disposition states that the reduction of your supplement by the amount the 
temporary benefit would have been had you retired T&PD is being 
administered in accordance with the GM Hourly-Rate Employees‟ Pension 
Plan (HRP) provisions.  Once you provide the Social Security Disability 
(SSDIB) Award letter or documentation from the Social Security 
Administration as to the original effective date of the SSDIB Award and if 
the Award date is later than your retirement date of August 1, 2005, the 
overpayment will be recalculated as appropriate.”5 

McDermott-Contreras advised Henderson that if he disagreed with the disposition of the 
Pension Board he could appeal to the Board of Administration.  Henderson appealed to 
the Board of Administration on February 20, 2009.6  On November 16, 2009, the Board 
of Administration affirmed that the provisions of the pension plan had been properly 
applied by the Pension Committee.  The Board of Administration determined that any 
claims regarding violations of Paragraph (6a) of the UAW-GM National Agreement 
should be addressed as specified in that Agreement.7 
 

On December 15, 2009, Robert Henderson filed an appeal with the International 
Executive Board (IEB) charging that the GM Hourly-Rate Employees‟ Pension Plan 
discriminates against disabled retirees in violation of Paragraph (6a) of the National 
Agreement and the UAW Constitution.  Henderson argued that the plan unfairly 
recovered income received by disabled retirees from Social Security while allowing able 
bodied retirees to earn additional income without any penalty.  He wrote: 

 
“Eliminating and „recovering‟ my pension supplement money is 
discriminatory per Paragraph (6a) of the N.A., and the IUAW Constitution 
against retirees who did become disabled at or after retirement who retired 

                                                 
4
 Record, p. 7. 

5
 Record, p. 9. 

6
 Record, p. 11. 

7
 Record, p. 21. 
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under the same Article II, Section 2a, 3 class of the „Plan‟ as retirees who 
did not become disabled at or after retirement who are allowed other 
sources of money without restrictions or „recovery‟ after the 1996 „Plan.‟  
These actions treat regular 30 and out Article II, Section 2a, 3 class 
retirees who did become disabled at or after retirement as second class 
citizens to the regular 30 and out who did not become disabled at or after 
retirement.”8 

Henderson also noted in his appeal to the IEB that the Pension Committee had not 
ruled on his claim that the Plan violates Paragraph (6a) of the National Agreement, but 
had referred that issue back to the parties. 
 

David Shoemaker of the UAW-GM Department prepared a memorandum to 
International President Ron Gettelfinger in response to Henderson‟s appeal on March 5, 
2010.  Shoemaker explained that GM conducted an audit in 2008 to determine if early 
retirees under the Pension Plan were receiving or were eligible to receive federal Social 
Security benefits.  Henderson was one of 222 retirees identified as receiving Medicare 
Part B.  When Henderson did not supply evidence of the commencement date of these 
benefits it was assumed that they started when he retired.  It was therefore determined 
that he had received an overpayment amounting to $55,908.34.  Shoemaker reported 
that GM began recovering this amount in 2009 by reducing Henderson‟s pension by 50 
percent.9 

 
Based on this information, President Gettelfinger responded to Henderson‟s 

appeal on March 15, 2010.  Gettelfinger explained that the terms of the General Motors 
Hourly-Rate Employees‟ Pension Plan authorized the recovery of benefits claimed by 
General Motors.  He noted that the Pension Plan Board of Administration had reviewed 
the issues raised by Henderson and issued its decision.  President Gettelfinger 
informed Henderson that rulings of the Pension Plan Board of Administration are final 
and binding on the union, the employees involved, and the corporation, subject only to 
the arbitrary and capricious standard of judicial review.  In addition, President 
Gettelfinger asserted that Paragraph (6a) of the National Agreement does not apply to 
former employees who have retired.10 

 
President Gettelfinger ruled that the UAW-GM Department‟s interpretation of the 

applicable provisions of the National Agreement was so obviously correct that Article 
33, §2(b), of the International Constitution precluded further review of the issue raised 
by Henderson.  His letter states: 

 
“Article 33, §2(b) of the International Constitution provides that appeals of 
interpretations of a collective bargaining agreement shall be appealed 

                                                 
8
 Record, pp. 23-24. 

9
 Record, pp. 29-30. 
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 Record, pp. 31-32. 
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directly to the International President.  The interpretation of the contract 
language that is in dispute was made by the parties that negotiated the 
language embodied in the operative agreements cited herein.  It is 
obvious that they know and understand the intent of the provisions in 
question and the specific applications that the language was developed to 
address.  In this instant appeal, I agree with the interpretation of the UAW-
GM National Department and find no cause to set those interpretations 
aside.”11 

President Gettelfinger informed Henderson that in accordance with the restrictions 
stated in Article 33, §2(b) of the International Constitution there could be no appeal from 
his decision.12 
 

Henderson appealed President Gettelfinger‟s ruling to the Public Review Board 
(PRB) on April 18, 2010.  Henderson argued that President Gettelfinger had 
misrepresented his appeal.  He pointed out that he had never disputed an interpretation 
of the collective bargaining agreement or the Pension Plan by the UAW-GM 
Department.  He stated that the Pension Plan as it is written discriminates against 
retirees who are disabled, while the master agreement prohibits such discrimination.  In 
addition, regardless of the applicability of Paragraph (6a) to the situation, the UAW 
Constitution prohibits discrimination against persons with disabilities.13 

 
Henderson maintained that it was improper for the International President to rule 

on his appeal pursuant to Article 33, §2(b), of the Constitution because he had not 
requested an interpretation of the collective bargaining agreement.  With respect to his 
claim under Paragraph (6a), Henderson noted that the Pension Plan Board of 
Administration had specifically referred that issue back to the parties.14  Henderson‟s 
appeal was remanded to the IEB on August 18, 2010, so that body could review and 
address his claim of discrimination.15 

 
President Bob King‟s Administrative Assistant Eunice Stokes-Wilson prepared a 

report to the IEB on Henderson‟s appeal based on the information provided by 
Henderson and the UAW-GM Department.  Stokes-Wilson reported that David 

                                                 
11

 Record, p. 32. 

12
 Article 33, §2(b), of the UAW Constitution imposes limitation on certain types of appeals.  The limitation 

applied to Henderson‟s appeal states as follows: 

“For an interpretation of a collective bargaining agreement by a National Department or 
Regional Director, where the interpretation is so obviously correct that no purpose will be 
served by an appeal, and where it is consistent with other provisions of this Constitution 
and International Union policy, the appeal shall be directly to the International President.  
There shall be no further appeal from that decision.” 

13
 Record, pp. 33. 

14
 Record, p. 34. 

15
 Record, p. 44. 
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Shoemaker of the UAW-GM Department had explained the basis for the reduction in 
Henderson‟s pension on March 5, 2010 in his memorandum to President Gettelfinger.  
Stokes-Wilson stated that the Pension Plan provisions were applied to Henderson in the 
same manner as other retirees under the age of 62 who received Social Security 
disability benefits.  She concluded that Henderson had not demonstrated that any 
discrimination had occurred.16  Stokes-Wilson denied Henderson‟s appeal and her 
report was adopted by the IEB as its decision on October 8, 2010.17  Henderson has 
now appealed the IEB‟s decision to the PRB. 

 
ARGUMENT 

 
A. Robert Henderson: 

David Shoemaker‟s report to President Gettelfinger incorrectly states the basis 
for my appeal.  Shoemaker states that I was arguing that the reduction in my pension 
violated the terms of the Pension Plan.  That was not my argument.  I argued that the 
Pension Plan discriminates against a specific group of retirees.  I am challenging acts of 
discrimination on the part of General Motors, the UAW, the Pension Committee, the 
Pension Board of Administration, and now the IEB. 

 
Shoemaker‟s report indicates that I failed to comply with the Social Security audit 

conducted by General Motors by providing proof of my Social Security disability award.  
That is incorrect.  I did supply documentation that I received a Social Security disability 
benefit.  That document has no bearing on the claims raised by my appeal.  My appeal 
is not based on the terms of the Pension Plan but on Paragraphs (6a) and (8) of the 
UAW-GM National Agreement, the UAW International Constitution, and the Ethical 
Practices Codes, which prohibit discrimination.  The IEB‟s denial of my appeal does not 
dispute the discriminatory application of the Pension Plan.  It merely fills pages with 
undisputed facts and contract language as well as a few incorrect statements. 

 
Article II, Section 2(a)(3) of the Pension Plan provides that an employee who has 

30 or more years of credited service may retire at the option of the employee.  This 
section applies equally to disabled and to able-bodied retirees.  Prior to 1996, the total 
amount of income that could be received from the Pension Plan following early 
retirement was capped, but that cap was removed in 1996.  Now, able-bodied retirees 
can continue to receive their full pension supplement while earning additional income, 
but disabled retirees who depend on Social Security for an income are discriminated 
against by having their supplemental benefit denied.  The disabled retirees paid for this 
supplemental benefit by working 30 years just as the able-bodied retirees did, so there 
is no basis for the discrimination.  The basic issue is that the Pension Plan treats one 
group of retirees differently than another group of retirees when both contributed the 
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 Record, p. 55. 

17
 Record, p. 48. 
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same amount to the Plan and retired under the same provision.  This is prohibited 
discrimination. 

 
B.  International Union, UAW:  

The provision of the Pension Plan that reduces the supplement paid to early 
retires by the amount of any Social Security disability benefit paid prior to age 62 was 
highlighted for the appellant at the time he retired.  Among the documents Henderson 
signed when he retired is the following Form HRP-11A, which states, in pertinent part, 
as follows: 

 
“If I become eligible for a Social Security Disability Insurance Benefit or an 
unreduced Social Security Benefit prior to attaining (1) age 62 and 1 
month, or (2) the age at which I am eligible for 80% of an unreduced 
Social Security Benefit, I immediately will furnish to the GM Benefits & 
Services Center evidence of the effective date of my entitlement to such 
benefit.  In such case, any Temporary Benefit I may be receiving will be 
reduced in accordance with the applicable provisions of the Plan.  Such 
cessation or reduction will be effective the first of the month for which I 
become entitled to such Social Security Benefit, but not prior to the 
effective date of my retirement.  Any overpayment of my pension benefits 
resulting from my receipt of Social Security benefits must be refunded by 
me in its entirety; otherwise, my pension benefits will be suspended in 
accordance with the Plan provisions until the amount of the overpayment 
has been recovered.” 

Given the clarity of this language, it should have been obvious to Henderson that his 
benefits would be reduced in the event he became eligible for a Social Security 
Disability Insurance benefit. 
 

Henderson concedes that the Plan provisions were properly applied.  He asserts, 
however, that the Plan discriminates against disabled retirees because able-bodied 
retirees suffer no such reduction for earned income.  In 1996, GM and the UAW agreed 
to eliminate the earnings limitation for retirees with 30-and-out pensions.  As a result of 
this change, retirees may augment their income by working as much as they like without 
being subject to any reduction in pension benefits.  By contrast, disabled retirees are 
unable to earn additional income as a result of their disabilities.  Thus, it is not strictly 
the reduction in benefits that Henderson is challenging, but the elimination of the 
income limitation for able–bodied retirees.  That change occurred in 1996, more than 12 
years before Henderson asserted its discriminatory effect.  Moreover, Henderson 
acknowledged that his supplement would be reduced by the amount of any SSDIB he 
received at the time he retired in 2005.  Yet, it was not until 2008 that Henderson first 
complained about the offset.  His appeal is, therefore, untimely. 

 
In any event, the fact that an able-bodied retiree can earn more than a disabled 

one does not amount to prohibited discrimination.  The aim of the Pension Plan 



PRB Case No. 1660  Page 8. 

 
 
provisions for early retirees is to provide a predictable income stream.  This is 
accomplished by awarding a basic benefit plus a supplement that continues until the 
employee becomes eligible for Social Security.  There is nothing improper about 
coordinating pension plan benefits with those provided by Social Security, regardless of 
when that coordination occurs.  Without the ability to coordinate benefits with those 
provided by the government, pension plans would be prohibitively expensive. 

 
Just as the plan may end a supplement upon a retiree‟s eligibility for old-age 

benefits, it may eliminate an early retirement supplement based on the receipt of a 
SSDIB.  There is no question that a plan may provide for the elimination of a 
supplement based on a retiree‟s eligibility for Social Security old-age benefits.  Including 
such a provision is an element of good plan design, not age discrimination.  In either 
case, it is the individual‟s benefit eligibility that triggers the reduction in benefits rather 
than the individual‟s disability or age.  The retiree receives the same level of benefits 
both before and after the reduction, albeit from different sources.  That a plan does not 
require the reduction of a supplement based on other life circumstances or sources of 
income does not amount to discrimination.  In Leheny v. City of Pittsburgh, 183 F.3d 
220, 229-30 (3rd Cir. 1999), the court rejected disabled retirees‟ argument that the 
reduction of pension benefits based on the receipt of workers‟ compensation 
discriminated against them because able-bodied retirees could earn any amount from 
other employment. 

 
Additionally, it should be noted that in some instances disabled retirees are 

treated more favorably than able-bodied retirees.  For instance, the Pension Plan 
provides that workers who are totally and permanently disabled may retire long before 
they would otherwise be eligible for a pension.  Under such circumstances, they receive 
both a basic benefit and a supplement.  Able-bodied workers are not entitled to such a 
benefit. This treatment is discriminatory in the sense that one group of participants in 
the plan is treated more favorably than another, but it is also entirely appropriate.  A 
plan is free to offer different types of benefits in different circumstances.  It should be 
judged in its totality, rather than by focusing on how a single provision may operate to a 
particular participant‟s disadvantage. 

 
C.  Rebuttal by Robert Henderson: 

The IEB‟s response to my appeal on October 8, 2010, acknowledged that my 
appeal was about discrimination rather than plan administration, but the IEB did not 
respond to the charge of discrimination.  The International Union‟s response to my 
appeal continues to address the administration of the pension plan.  What they are 
essentially saying is that they chose to discriminate against retirees who become 
disabled after retirement and then they go on to explain how they do it.  I am appealing 
the discrimination.  ERISA does not allow discrimination and neither does the UAW 
Constitution or the National Agreement.  Just because the International Union asserts 
that I did not raise an issue that can be addressed under Paragraph (6a) of the National 
Agreement does not make it so.   
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The International Union argues that the primary purpose of a pension plan is to 
insure that retirees have a predictable income stream.  If that is the goal then they 
should make all pensions equal and fair.  If that is the goal, then the International 
Union‟s employees would not get dual pensions and health care (and they would not 
have given away retiree health care.)  If the International Union wants to protect the 
income of UAW retirees, they should oppose GM executives‟ obscene ten to fifteen 
million dollar bonuses and twenty-three million dollar retirements and insist that these 
benefits be made realistic.  The International Union argues that if pension supplements 
to disabled retirees were not coordinated with Social Security disability benefits, then all 
pension benefits would be prohibitively expensive.  Following this logic, all pension 
supplements would be prohibitively expensive.  Many retirement plans do not reduce for 
Social Security at all.  The government benefits that the International refers to as Social 
Security Disability Insurance are benefits earned by the retiree.  I have no objection to 
coordination with Social Security at age 62.  There is nothing wrong with treating 
retirees equally.  Under the current system, however, a retiree who elects early 
retirement after thirty years of service and who then becomes disabled is not treated 
equally to a retiree who elects early retirement and then does not become disabled. 

 
The case cited by the International Union, Leheny v. City of Pittsburgh, does not 

present the same situation as the GM Hourly-Rate Employees‟ Pension Plan.  The plan 
in that case did not contain a provision specifically discriminating against disabled 
retirees. 

 
Any forms that I signed agreeing to this form of discrimination were signed under 

duress after having no income for six months following my retirement in August 2005.  
The union refused my request for representation and a grievance at that time.  
Regardless of these forms, the National Agreement, the UAW Constitution, the UAW 
Ethical Practices Codes, and U. S. laws prohibit discrimination. 

 
DISCUSSION 

 
In its response to Henderson‟s appeal, the International Union has asserted that 

the appeal is untimely.  We agree that this record raises a question regarding the 
timeliness of Henderson‟s appeal.   While we do not believe that Henderson should 
have anticipated his future situation when the cap on benefits for early retirees was 
lifted in 1996, there can be no question that he was given clear notice when he retired in 
2005 that his early retirement supplement would be reduced by the amount of any 
Social Security disability benefit he received.  Henderson asserts that he signed the 
retirement papers acknowledging this provision under duress.  He claims that the union 
refused his request for representation and a grievance, but he does not explain why he 
did not file an appeal at the time protesting the alleged lack of representation.  However, 
the issue of untimeliness was raised for the first time by the International Union in its 
response to Henderson‟s appeal to this Board.  There is nothing in this record regarding 
any requests for representation Henderson may have made at the time he retired or 
what responses he may have received.  Under the circumstances, we do not believe the 
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record on the issue of timeliness has been sufficiently developed to make that the basis 
of our decision on Henderson‟s appeal. 

 
Henderson argues that the reduction in his pension supplement violates the 

policy stated in Paragraph (6a) of the UAW-GM National Agreement prohibiting 
discrimination against employees on account of disability.18  We agree with the 
International Union that the procedures for dealing with claims of discrimination 
described in Paragraph (6a) of the National Agreement do not apply to Henderson‟s 
claim.  Paragraph (6a) is designed to deal with claims of discrimination occurring within 
the workplace.  It describes a process for investigating such claims so that measures 
can be taken to prevent further instances of discrimination.  Paragraph (6a) describes a 
process for dealing with a particular kind of grievance, while disputes arising under the 
Pension Plan are not subject to the grievance procedure.  Nevertheless, Henderson is 
correct that the policy against discrimination stated in Paragraph (6a) is inherent in the 
principles stated in the Preamble to the Constitution and the Ethical Practices Codes. 

 
Henderson has asked this Board not to allow the discrimination to continue.  We 

do not believe, however, that the kind of disadvantage described by Henderson 
amounts to prohibited discrimination.  Henderson charges that the reduction in the 
pension benefit due to an early retiree by the amount of his entitlement to Social 
Security disability benefits reduces disabled retirees‟ incomes disproportionately 
because disabled retirees cannot supplement their retirement income from other 
sources. The fact that disabled retirees may have diminished post-retirement earning 
capacity is not the result of any inequitable application of plan provisions, but rather the 
result of the disability.  There is nothing in the UAW Constitution, the Ethical Practices 
Codes or the UAW-GM National Agreement that requires the UAW to address or correct 
this disadvantage. 

 
Henderson has presented his arguments to the Pension Committee and to the 

Pension Board of Administration following the procedures for resolving disputes arising 
under the Pension Plan.  The Pension Board of Administration has rejected 
Henderson‟s argument that the plan discriminates against disabled retirees.  That ruling 
is final and binding on the Union and plan participants.  The Pension Plan specifically 
prohibits the Union from challenging rulings of the Pension Board of Administration.19   

                                                 
18

 Paragraph (6a) of the UAW-GM National Agreement provides, in pertinent part, as follows: 

“It is the policy of General Motors and the UAW that the provisions of this Agreement be 
applied to all employees covered by this Agreement without discrimination based on age, 
race, color, sex, religion, national origin, disability, or sexual orientation as required by 
appropriate state and federal law.  Any claims of violation of this policy, claims of sexual 
harassment, or of any laws regarding discrimination or harassment on account of 
disability may be taken up as a grievance.” 

19
 Exhibit A, Section 3(9) of the Pension Plan provides, in pertinent part, as follows: 

“The Union will discourage any attempt of its members and will not encourage or 
cooperate with any of its members, in any appeal to any Court or Administrative Board or 
Agency from a ruling of the Board of Administration.” 
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Furthermore, even if the International Union chose to pursue this issue on 
Henderson‟s behalf, it would have little chance of success before a Court.  The 
coordination of private pension plan benefits with Social Security disability benefits is a 
standard provision in employee benefit plans and has not been found to discriminate 
against persons with disabilities.  As noted by the International Union, the Pension Plan 
uniformly reduces the benefit paid to retirees with federal Social Security benefits in 
order to achieve a higher monthly benefit for all retirees.  Based on this rationale, courts 
have rejected claims that such provisions violate the Americans with Disabilities Act 
(“ADA”).  In McKnight v. General Motors Corporation, No. 07-1479 (6th Cir. Dec. 4, 
2008), the Sixth Circuit Court of Appeals rejected such a claim specifically addressing  
the same provision in the General Motors Hourly-Rate Employees‟ Pension Plan that is 
the basis for Henderson‟s appeal.  Although the Court in McKnight dismissed the 
complaint based on its conclusion that the appellants lacked standing to bring the 
lawsuit under the ADA, the Court went on to state that appellants‟ claims would fail on 
the merits even if they had standing.  Citing Leheny v. City of Pittsburgh, the Court 
stated that each plaintiff had equal access to the same benefit plan so they received 
equal treatment from GM.20 

 
The decision of the IEB is affirmed. 
 

 

                                                 
20

 McKnight at page 10. 


