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Laurence Schillinger argues that Representative Taylor-Lewis’s handling of his 

grievance protesting his dismissal by the State of Michigan lacked a rational basis and 
amounted to collusion with management. 

 
FACTS 

 
Laurence Schillinger began working for the State of Michigan in the Department 

of Human Services (DHS) as an Assistance Payments Worker on September 25, 1995.1  
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In 2007, Schillinger received a promotion to the classification Disability Determination 
Specialist in the Department of Determination Services (DDS) on a one year 
probationary basis.  Schillinger’s performance as a probationary employee was 
reviewed every three months.  The performance review evaluations for the first nine 
months of Schillinger’s probationary period, from September 10, 2007 through June 9, 
2008, all indicate that his performance met expectations.2  On June 3, 2008, however, 
Supervisor Katherine Mistele issued Schillinger a Notice of Formal Counseling for 
unsatisfactory work performance.  The notice states: 

 
“This Notice of Formal Counseling is being issued due to unsatisfactory 
work performance.  Because postings on your case scroll appeared to be 
inaccurate, a complete backlog review was conducted on 5/1/08.  Several 
unacceptable case delays were identified.  On 5/5/08, I gave you a list of 
these cases & what the next expected action was on each of them.”3 
 

Mistele informed Schillinger that she was instituting a corrective action plan to address 
the problems.  The action plan is described in the notice. 
 

Mistele completed a performance review of Schillinger on August 27, 2008, 
which identified a number of problems with his work.  Mistele’s evaluation describes 
deficiencies in Schillinger’s ability to locate and apply available resources to take the 
correct action on cases and to use computer systems and case processing software.4 
Mistele’s report indicates that Schillinger’s lack of proficiency in these areas had led to a 
high backlog of cases and poor customer service.5  The review rates Schillinger’s 
performance as unsatisfactory.6 

 
The DDS issued Schillinger a second Notice of Formal Counseling on September 

18, 2008.  The Notice indicates that it was issued because of Schillinger’s failure to 
comply with the expectations set forth in the Notice of Formal Counseling issued on 
June 3, 2008.  The September Notice gives the following description of the problems 
with Schillinger’s performance: 

 
“One of the requirements was to ‘submit a Daily Deskload Summary sheet 
to me at the end of each work day that describes the work performed on 
each case.’ It was clarified on June 19 and again on several occasions 
after that date that this was to be done by submitting a print screen of the 
EWS or by supplying the case number. 
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This expectation has not been consistently adhered to.  The majority of 
Daily Reports fail to identify the required information.  During the month of 
June, 6 out of 19 reports contained the required information; 3 out of 15 
reports in July and 0 out of 16 reports during the month of August. 
 
Additionally, another backlog review has been completed and has 
identified the following 13 cases that meet the negligent status in your 30 
days without action category.  This means that the last action taken on 
these cases occurred 30 working days or more ago, subtracting any 
holidays or 8 hour leave of absence days.”7 
 

The DDS issued a Notice of Reprimand to Schillinger on September 23, 2008.  The 
Notice states: 
 

“You were issued a Notice of Formal Counseling Memorandum on 
9/18/08, where you were given both verbal and written directive to take all 
appropriate actions on the 13 negligent cases identified below.  These 
actions were to be completed by the close of business on 9/23/08.   
 
As a result of computer system slowness on Monday, 9/22/08, I sent you 
an email on Tuesday morning (9/23/08), extending your deadline to 
complete the case actions on the 13 negligent cases [prior] to the close of 
business on 9/24/08.”8 
 

The Notice lists the cases in which no action or incomplete action was taken.  It states: 
 

“In addition to the above list of cases where action wasn’t taken, is 
incomplete, or incorrect, you have additional negligent cases since the 
issuance of your Notice of Formal Counseling on 9/18/08.”9 
 

The Notice goes on to describe remedial steps required to bring Schillinger’s 
performance up to standard.  Schillinger was advised that failure to correct the problems 
identified could lead to disciplinary action.10 
 

Schillinger responded to these criticisms in a statement addressed to 
Representative William Clancy of UAW Local Union 6000.  Schillinger reported that he 
was hired as part of a class of four new employees and that the progress of this training 
group was closely monitored.  Schillinger noted that his performance met or exceeded 
expectations during his first six months of training.  Schillinger stated that he took the 
formal counseling he received on June 3, 2008 seriously and worked diligently to 

                                            
7
 Record, p. 69. 

8
 Record, p. 72. 

9
 Record, p. 72. 

10
 Record, p. 71. 



PRB CASE NO. 1663 Page 4. 
 
 
improve his performance.  At the same time, Schillinger pointed out that his overall 
pending caseload in May 2008 was actually lower than that of the other members in his 
training group.  He reported that his caseload was 88 while the others in the training 
group were 91, 91, and 101.11 

 
Schillinger argued that his entire training group was in trouble as a result of the 

poor mentoring they received from Supervisor Kathy Mistele.  He reported that Chief 
Steward Joseph Sloan raised this problem with management in October 2008.  
Schillinger wrote: 

 
“Joseph Sloan, Chief Steward, UAW Local 6000 sent an email to John 
Despelder on behalf of the training group regarding Kathy Mistele’s 
ineffective managerial skills as they relate to this training group and the 
problems involving her skills historically.  Included in that memo were 
specific references to ‘Larry Schillinger’s situation.’  Possible solutions 
were offered.  The email is on point and a copy is attached for easy 
reference.”12 
 

After that the Department assigned the other three trainees to other mentors, but 
Schillinger’s mentor was not changed.  Schillinger wrote: 
 

“DDS went a step further and reassigned the other three (3) training group 
members to new mentors.  In fact, at varying times these three employees 
received daily, one-on-one, sitting side-by-side assistance for hours—over 
a period of weeks at a time. 
 
My mentor was not changed.  I continued to be assigned to Kathy Mistele. 
 
A review of Ms. Mistele’s personnel/time-off record will reveal that she was 
available on a limited basis only.  She is frequently absent from work.  She 
frequently comes in late or leaves early—and on many of those days has 
a ‘closed door’ status.”13 
 

Schillinger observed that the Department had acknowledged Kathy Mistele’s poor 
supervisory skills.14  Schillinger stated that he believed the Department wanted to 
terminate his employment because of his involvement in union activities.  He wrote: 
 

“I can only speculate that at ‘zero hour’ as my probationary period was 
ending, someone realized that I have a Master’s Degree in Labor and 
Industrial Relations and that I have been very active in the Local Union. 
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When Kathy Mistele commented about the disciplinary notices I received 
in the fall, she stated, ‘Don’t take it personal, I don’t have anything to do 
with this; it’s coming from upstairs.’ 
 
It appears that this ‘September’ push to reprimand me to the point of 
dismissal is motivated by unfair labor practices and fear of my ‘anticipated’ 
future union involvement, and/or in retaliation for filing grievances.”15 
 
The subject of the email from Chief Steward Sloan to John Despelder referred to 

in Schillinger’s statement is “Trainee Rescue Plan.”  Sloan’s email confirms that the 
entire training group was having problems.  His email states: 

 
“We appreciate the fact that you have decided to reduce our trainees’ 
caseload by approximately 30 claims.  We think that this should have 
been implemented a long time ago.  We have been discussing our 
concerns with you for over 6 months and we still think that these folks are 
not ready for full intake.  We also feel that you should still break up this 
training group so that they have a chance to survive as disability 
examiners. …”16 
 

Sloan went on to recommend that all of the trainees should be assigned new mentors.  
Sloan wrote: 
 

“We all agree that these folks need mentors.  We feel that these mentors 
should not come from the team that has worked with them for the last 12 
months unsuccessfully.  WE all know that you cannot do the same thing 
over again and expect different results.  These folks ALL deserve the right 
to have fresh mentors.  The fact that only one of these folks get a new 
mentor is inherently unfair to the other three. …”17 
 

Sloan went on to complain specifically about the Department’s treatment of Larry 
Schillinger.  He wrote: 
 

“…The fact that you will be having Larry Schillinger mentored by his 
manager is simply a public notification to our membership of your intent to 
fire him.  I truly feel that having Mr. Schillinger mentored by his manager 
will simply ratchet up his blood pressure problems or will overwhelm him.  
Mr. Schillinger is 57 years old and a long-term state employee.  What type 
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of opportunities do you think will be available to him in the worst economy 
since the Great Depression? …”18 
 

Sloan reported that management had declared during a meeting with the Union that 
Schillinger would not have the right to bump back into his DHS County office.  Sloan 
stated that he disagreed with the Department’s position on this point and made the 
following observation with regard to it: 
 

“…Since you have apparently already researched this point then we can 
only assume that his mentoring program will just be a ruse to further 
document your findings and will have nothing to do with improving his 
performance.”19 
 

Sloan harshly criticized the Department’s failure to recognize that the trainees’ 
shortcomings were directly related to the poor performance of their manager.  He wrote: 
 

“Finally, this is simply morally wrong.  We now have had 10 members who 
have struggled under this manager’s leadership.  The stewards have 
received constant criticisms for years from our membership regarding her 
micromanagement style and her over documentation requests.  You are 
already well aware from our prior arguments that her corrective action 
plans are so demanding that even a seasoned veteran examiner would 
flounder mercilessly under the plan.  Our question is always the same.  
How many more crises will it take before a change is made?  We now 
have three examiners who have gone from this manager’s doghouse into 
being solid productive examiners under other managers’ direction.  Is it 
not possible that these four individuals might also thrive under the 
direction of someone else? …”20 
 
Local Union 6000 filed Grievance No. 08-HS-DHS-28-MCC-02 on September 24, 

2008, protesting the Notice of Formal Counseling that was issued to Schillinger on 
September 18, 2008.21  On October 9, 2008, Local 6000 filed Grievance No. 08-HS-
DHS-28-MCC-04 protesting the Notice of Reprimand that was given to Schillinger on 
October 2, 2008.22  Local 6000 also filed Grievance No. 08-HS-DHS-28-MCC-05 on 
October 9 protesting the unsatisfactory rating given to Schillinger on his performance 
review.23  The three grievances were resolved on January 5, 2009, based on a letter of 
understanding setting forth the following agreement: 
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“1. Laurence Schillinger is receiving an unsatisfactory rating.  Laurence 
Schillinger will receive a 60 working day extension of his probationary 
period.  Such extension shall begin the same day the rating is issued, 
and the new supervisor is assigned. 

 
2. Laurence Schillinger shall be assigned to a new supervisor & mentor, 

Cheryl Patterson. 
 
3. Laurence Schillinger shall be assigned a back-up mentor.”24 
 

The letter states that Schillinger’s three grievances will be withdrawn without prejudice 
and contains the following disclaimer: 
 

5. This settlement does not constitute an admission on the part of the 
Department that a violation has occurred, nor an admission of 
Laurence Schillinger that he deserves an unsatisfactory rating, nor is 
it a waiver or limitation of any rights by the Union or the Employer 
and it resolves all complaints at the moment relative to the matter.” 

 
6. This settlement is non-precedent setting.”25 
 
Supervisor Cheryl Patterson sent Schillinger a memo on January 7, 2009, 

describing an action plan to reduce his backlog of cases.  She informed him that 
approximately 34 of his cases would be reassigned to other examiners to bring his 
backlog down to 150.26  Patterson listed five tasks that Schillinger was expected to 
complete each day.  Patterson informed Schillinger that she would meet with him each 
day at 10:00 a.m. to answer any questions he might have.  She stated that tasks would 
gradually be added to his daily routine so that he would move toward independently 
managing his caseload and doing the full range of examiner duties.27 

 
On March 16, 2009, the Department issued Schillinger a Notice of Reprimand for 

continued unsatisfactory performance.  The Notice gives details regarding Schillinger’s 
unsatisfactory progress on the objectives set forth in Patterson’s initial action plan.28  
Local Union 6000 filed Grievance 09-HS-DHS-28-JLS-737 protesting the reprimand as 
being without just cause.29 
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On April 21, 2009, Patterson directed Schillinger to appear for a disciplinary 
conference on April 23.  She informed Schillinger that the contemplated discipline was 
dismissal from the Department as an unsatisfactory probationary employee.30  In 
response to this Notice, Local 6000 Representative William Clancy wrote to DHS 
Representative Pam El-Moussawi on Schillinger’s behalf and provided a sheet of 
statistics to show that Schillinger was making progress toward reducing his caseload.  
Clancy’s email states: 

 
“Pam, I just heard that TCDDS is going to discipline Larry again and it 
looks like they’re going to fire him.  Please look at the stats for the last 
month.  He’s in better standing than the others.  Please call me.”31 
 

Clancy sent the following email to El-Moussawi on April 27, 2009: 
 

“Last week’s stats.  If you compare them you will see that Larry is doing 
his job.  Call me.”32 
 

El-Moussawi responded to Clancy on April 28.  She stated that the statistics were 
misleading because they did not reflect the steps that had been taken to reduce 
Schillinger’s backlog of cases.  She wrote: 
 

“…Some things that are not captured in that data include the fact that 
Larry had an additional 30+ cases removed from his backlog.  He receives 
daily instruction that others don’t get which keeps the numbers looking 
good because his supervisor is telling him every single morning exactly 
what to do.  Somewhere around 40% of his decisions were written by 
other people and the ones he wrote the supervisor gave very specific 
instruction. …”33 
 

Clancy forwarded El-Moussawi’s email to Schillinger with the comment: 
 

“This is what they are going to hang their hat on, Larry.”34 
 
Local 6000 filed Grievance 09-HS-DDS-28-JDJ-17 protesting Schillinger’s 

dismissal on April 29, 2009.35  Grievances 09-HS-DHS-28-JLS-737 and 09-HS-DDS-28-
JDJ-17 were referred to the Grievance Review Committee for a determination whether 
they should be taken to arbitration.  A mediation hearing was conducted on the 
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grievances in November 2009.  In anticipation of that hearing, Schillinger provided 
Representative Clancy with an Agenda outlining the remedies he was seeking.  In 
addition to being returned to his position as Disability Examiner with all probationary 
requirements met and having his disciplinary record cleared, Schillinger claimed a 
number of reimbursements for losses and expenses incurred as a result of his 
dismissal.36  A mediation hearing resulted in a settlement proposal that was presented 
to Schillinger.  Schillinger responded to the proposal in a letter to Representative Clancy 
on November 22, 2009.  Schillinger complained that the settlement proposed fell far 
short of making him whole.  He wrote: 

 
“I am surprised and frankly disappointed that literally none of the Agenda 
items provided to you by me prior to that meeting are included in the 
proposed settlement agreement.  Paragraph 3 of the proposed settlement 
agreement regarding restoration of my sick leave balance is merely a 
restatement of a right protected by the Civil Service Regulations. 
 
Enclosed for your ready reference, please find the Agenda I previously 
sent to you. 
 
I would appreciate an explanation from the Union as to why these items 
were not included in the proposed settlement.  These items are very 
important to me and I ask that the Union prepare a counter-proposal to the 
State of Michigan including these items.”37 
 

On December 17, 2009, Representative Clancy advised Schillinger that his grievances 
had been referred to the International Union.  Clancy informed Schillinger that 
International Representative Lynda Taylor-Lewis would be handling his case. 
 

In May 2009, Schillinger obtained a job with Tek Systems training State of 
Michigan employees to use a particular software program.  When that assignment was 
completed, he obtained a position with the State of Michigan Department of Human 
Services in Charlevoix-Emmett Counties as an Assistance Payments Worker.38 A 
performance review of Schillinger’s competence in this position for the period from 
December 21, 2009 through March 20, 2010, rated Schillinger as high performing in 
every category.39 

 
Schillinger’s grievances against the Traverse City Department of Determination 

Services were scheduled for arbitration on March 2, 2010.  The hearing date was 
subsequently postponed to May 18, 2010.  In preparation for the arbitration, Schillinger 
provided International Representative Lynda Taylor-Lewis with a statement of economic 
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damages and loss of benefits he incurred during the period from April 29, 2009 to 
April 30, 2010, as a result of his termination by the Department.40  His claim included 
the pay increases and benefits he would have earned had he remained in Traverse 
City, and also the expenses he incurred seeking other employment in order to mitigate 
damages.  In April 2010, Schillinger sent Taylor-Lewis an email stating that he had 
purchased a home in Harbor Springs.  He asked that she include $49,000.00 in moving 
expenses to his claim for damages against the DDS.41 

 
Taylor-Lewis responded to Schillinger’s demands in an email on May 9, 2010.   

She advised him that if he were reinstated, he would still be a probationary employee.  
She wrote: 

 
“The Department’s position is that you would return if we should win – on 
probation – so you can figure out what you think your pay rate should be – 
but it may not be – it would depend on what the arbitrator does.  He may 
say that they didn’t have just cause to terminate you – but that does not 
mean you are ‘satisfactory’ – he may demote you back to ES.”42 
 

Taylor-Lewis advised Schillinger that he would not be reimbursed for any expenses he 
incurred seeking other employment.  She explained: 
 

“Make whole means – wages, benefits, annual, sick, retirement etc.  No 
dislocation, no mileage, no lodging, no houses.  My understanding is that 
you have already been told this.”43 
 

Taylor-Lewis informed Schillinger that success was not guaranteed if the case went to 
arbitration.  She observed: 
 

“I think you have to defend your actions on the cases – I don’t think the 
number of cases is the issue.  It seems to me that they were saying that 
you didn’t understand the job – so I don’t think arguing the number of 
cases that you processed matters as much as you being able to explain – 
why you were requesting services not needed and not asking for services 
that were, etc. …the information to defend is in the final unsatisfactory 
rating. 
 
The other issue is the fact that you settled the other disciplines means that 
you at some point believed their concerns were valid.  You asked for a 
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new supervisor and received one.  She is not going to testify that she told 
you that this was coming from ‘up high.’”44 
 

Finally, Taylor-Lewis advised Schillinger: 
 

“In essence they were going to terminate you and gave you sixty days to 
get it together – which they did as part of a settlement – and they didn’t 
have to.  You have to explain – either why they are lying and what they 
are lying about – or show where your actions on the cases that were 
assigned to you were appropriate.”45 
 

Taylor-Lewis sent Schillinger a chart outlining the kinds of damages that could be 
obtained through arbitration.46 
 

On July 20, 2010, Taylor-Lewis sent Schillinger a copy of the final settlement of 
his grievances.47  In accordance with the terms of the settlement, Schillinger’s 
termination of April 29, 2009 was converted to an unspecified leave of absence through 
September 20, 2009, which was the date he obtained his new position with the 
Department of Human Services in Emmet County.  The settlement provides that 
Schillinger’s service with the Department would be treated as continuous and that this 
would be reflected in his rate of pay and benefits.  The reprimand dated March 24, 
2009, was expunged and Schillinger was paid a $2,000 gross pay adjustment.48 

 
Schillinger appealed the settlement of his grievances to the International 

Executive Board (IEB) on August 15, 2010.  Schillinger argued that Taylor-Lewis had 
never met with him to obtain his side of the story.  He asserted that Taylor-Lewis was 
guilty of colluding with the DDS in that she accepted the Department’s reasons for 
Schillinger’s dismissal as completely accurate.  Schillinger argued that contrary to the 
Department’s position, he was not dismissed because of his work performance but 
rather because of his role as a union activist.  Schillinger explained: 

 
“…It was well known that Joe Sloan would soon be retiring—and I was his 
logical replacement.  This is evidenced by the fact that the management 
team repeatedly ‘disciplined’ me with identical word-for-word ‘accusations’ 
in December 2009 and January 2010 – and again in March and April 
2010.  It is obvious that the SOM’s disciplinary actions against me were 
designed to support a decision already made.  As further evidence of this 
fact, please review the attached timeline – you will see that my case 
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production numbers were better than that of my fellow training class 
members – and in some cases better than seasoned workers.”49  
 

Schillinger pointed out that he secured his employment with the DHS office in Emmet 
County solely through his own efforts.  He commented: 
 

“…I should not now be penalized and be forced to give up COBRA 
reimbursement, full pension reinstatement from April 29, 2009 forward, 
and all associated annual time, longevity pay, 401 K contributions etc. 
because I made efforts to mitigate my damages.”50 
 

Schillinger argued that even if the Union believed that settlement was the only option, it 
should have followed the precedent set in a prior arbitration case concerning the State 
of Michigan and Otis Florence-Butler.  Schillinger described the Florence-Butler 
arbitration ruling as follows: 
 

“…In this arbitration decision, Ms. Butler was granted her previous position 
back and was made whole in all ways after she failed to meet probationary 
requirements in a new position, from which she was fired.  The SOM 
claimed that the reason for my dismissal from Disability Determining 
Services (DDS) was failure to meet probationary requirements.  Yet the 
SOM, UAW Local 6000 and Ms. Lewis ignored my repeated request to 
pursue the option of returning to my previous position.”51 
 

Schillinger asked the IEB to rescind the settlement of his grievances and send the case 
back to arbitration. 
 

Vice President Cindy Estrada responded to Schillinger’s appeal in a 
memorandum to President Bob King on September 20, 2010.  Estrada reported that 
Taylor-Lewis accepted the settlement offered by the DDS because she believed that the 
Department had established just cause to dismiss Schillinger for the poor quality of his 
work based on the record.  Estrada further expressed the view that Schillinger’s 
chances at arbitration would be adversely affected by the fact that he acknowledged his 
poor performance in the settlement of his earlier grievances.52  Estrada stated that 
Taylor-Lewis understood that the contract between the State of Michigan and the UAW 
would authorize the arbitrator to return Schillinger to probation, not permanent 
employment as he had requested.  Estrada wrote: 

 
“In sum, Sister Taylor-Lewis concluded that the State had established just 
cause to terminate Brother Schillinger and that it would not be a prudent 
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use of Union resources to arbitrate grievances which could not be won 
over work performance ability, considering management’s rights under the 
labor agreement and relevant Civil Service rules that applied.  As a result, 
Sister Taylor-Lewis determined that the settlement she negotiated with the 
State was more than brother Schillinger would have received from 
arbitration.”53 
 
Estrada reported that Taylor-Lewis thoroughly reviewed the Florence-Butler 

arbitration award but concluded that it would not help Schillinger’s case.  According to 
Estrada, the Civil Service rules effective at the time of that case provided that an 
employee could be removed from the promoted position but not dismissed for poor 
performance in the position.  Subsequently, the rule was changed to allow the State to 
dismiss a promoted employee for poor work performance.54 

 
Acting on behalf of President King, Toffie Abbasse and Jack Campbell conducted 

a hearing on Schillinger’s appeal on March 4, 2011.  The hearing officers reported that 
Schillinger submitted an email from Union Representative Jefferson Jones in which 
Jones reported his recollection of a conversation he had with Schillinger’s supervisor.  
According to the hearing officers, Jones’ email stated: 

 
“Per our conversation on February 23, 2011, I remember that at your 
Disciplinary Conference, while you were with DDS that I asked your first 
line supervisor if she thought terminating your employment with DDS was 
the appropriate and/or necessary level of discipline relative to the work 
rule/policy violations alleged and her response was ‘no.’ The Traverse 
Director was present.”55 
 
The hearing officers reported that Schillinger testified that his performance as a 

probationary employee was equal to or better than that of the other employees who 
were in training with him.  The hearing officers further reported that Schillinger indicated 
that he was convinced that the real reason for his discharge was his union activity. 
According to the hearing officers’ report, Schillinger gave the following example of his 
past activities: 

 
“The appellant testified that in 1997, he was respondent in a NLRB case 
against Compuware Corporation for being terminated and awarded 
damages he claims that the SOM DDS Director somehow found out 
about—possibly through Google Internet—and put it on the office 
computers for all employees to see.”56 
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Schillinger argued that Taylor-Lewis did not represent him fairly because she failed to 
negotiate a settlement that would make him whole.  Schillinger asserted that he was 
entitled to receive reimbursements for all COBRA payments he was required to make, 
full pension reinstatement from April 29, 2009 forward, and all annual time, longevity 
pay, and 401K contributions.57 
 

The hearing officers identified four documents submitted by Schillinger to support 
his claim that his dismissal for poor work performance was unjustified, including his high 
performance ratings from his new position.  The hearing officers ruled that these 
documents were not relevant to the question whether Schillinger’s termination by the 
DDS was for just cause.  Based on their review of the documents provided and the 
testimony given at the hearing, the hearing officers concluded that Representative 
Taylor-Lewis did not act arbitrarily or discriminate against Schillinger in her handling of 
his grievances.  They found that the settlement she achieved was proper and not devoid 
of a rational basis.58  

 
The IEB adopted the hearing officers’ report as its decision. Schillinger was 

notified of the decision by letter dated June 22, 2011.  He appealed to the Public 
Review Board (PRB) on July 16, 2011.  We heard the parties in oral argument on 
January 21, 2012. 

 
ARGUMENT 

 
A. Attorney Shari Pollesch on behalf of Laurence Schillinger: 

There is no substantial evidence in this record that Schillinger was an 
unsatisfactory employee.  Schillinger’s performance was rated satisfactory for the first 
nine months of his employment at the DDS.  The unsatisfactory rating Schillinger 
received on June 3, 2008, was based solely on the number of cases processed.  In 
other words, these ratings are not based on any errors committed by Schillinger, but 
rather on the number of cases he processed within the review period.  The record 
clearly demonstrates, however, that all four of the trainees in Schillinger’s group were 
having trouble processing their caseload.  Chief Steward Joseph Sloan addressed the 
trainees on July 8, 2008, about the need to file grievances for each of them about the 
caseload size. 59  Schillinger’s statistics were actually better than that of the other 
members of this training class when he was given the unsatisfactory rating in October 
2008.  Schillinger provided charts to Representative Bill Clancy on December 7, 2008, 
which illustrate his relatively good performance on the caseload.60  In his letter to John 
Despelder on October 17, 2008, Chief Steward Sloan complained about the State’s 
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apparent intention to single out Schillinger for discipline in order to set up him up for 
discharge.61  Careful examination of this record reveals that Sloan was correct.   

 
If Schillinger’s grievance had been submitted to arbitration, he would have won 

based on the statistics, but Representative Taylor-Lewis did not know that because she 
never examined the record of Schillinger’s appeal or discussed the situation in Traverse 
City with him.  Even a cursory investigation by International Representative Taylor-
Lewis would have revealed that the State never conducted any good faith evaluation of 
Schillinger’s performance during the additional 60 day probationary period.  Taylor-
Lewis tried to justify her settlement of Schillinger’s grievance by asserting that the State 
had a strong case.  The only thing that made the State’s case strong was the Union’s 
impotence.  

 
Representative Taylor-Lewis completely misunderstood the terms of the 

settlement agreement in January 2009.  This agreement addressed the complaints 
Schillinger had been raising about the inadequate mentoring he received from 
Supervisor Kathy Mistele.  These complaints are well-documented in this record. Yet, it 
is clear from Taylor-Lewis’s email to Schillinger on May 9, 2010, regarding the State’s 
offer, that she did not understand this history.  Taylor-Lewis suggests in this email that 
the State had given Schillinger an additional sixty days to correct his unsatisfactory 
performance.  That is not correct.  Schillinger’s probationary period was extended 
because he had not received the crucial training required to learn the position during his 
first year.  In a letter to President-elect Barack Obama on January 8, 2008, the National 
Association of Disability Examiners stated that it generally takes three years for new 
hires to become proficient examiners.62  In October 2008, Schillinger was being 
criticized for being unable to keep up with a full caseload after only a year of training 
from an ineffective and often unavailable mentor.  The settlement agreement states 
specifically that it does not constitute an admission of unsatisfactory performance.  It is 
apparent from Vice President Estrada’s memorandum to President King in response to 
Schillinger’s appeal, that Taylor-Lewis did not understand what the first settlement was 
designed to do and that she actually believed Schillinger had acknowledged 
unsatisfactory performance. 

 
Schillinger was an excellent employee at the DDS in Traverse City and he is an 

excellent employee now as demonstrated by the high ratings he has received in his 
current position.  The State’s complaints about Schillinger were motivated by anti-Union 
animus.  The real reason for Schillinger’s dismissal was the discovery by DDS 
management that he tends to file a lot of grievances.  In January 2009, after twelve 
months of ineffective mentoring by Supervisor Kathy Mistele, the State entered into a 
settlement agreement extending Schillinger’s probationary period by 60 working days. 
Under his new mentor, Cheryl Patterson, Schillinger’s performance steadily improved.  
According to the Department’s statistics, Schillinger’s case management exceeded 
many workers, even seasoned workers.  Nevertheless, when Schillinger’s 60 day 
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probationary period expired on April 3, 2009, his position was not made permanent.  
Instead, Supervisor Patterson issued Schillinger an unsatisfactory rating for the period 
from January 12, 2009, through April 8, 2009. 

 
The State used this final unsatisfactory rating to justify Schillinger’s dismissal.   

However, close examination of this performance review reveals that it is just a recycled 
copy of the prior performance review.  During the disciplinary conference on April 29, 
2009, during which the decision was made to dismiss Schillinger, Supervisor Cheryl 
Patterson acknowledged that his dismissal was unwarranted.  The IEB’s decision 
describes Patterson’s comment, but makes no response to it. 63   

 
In the PRB’s notice of this hearing, you asked Schillinger to address the 

International Union’s claim that the settlement achieved by Taylor-Lewis came close to 
a make whole remedy.  The settlement falls far short of making Schillinger whole.  
Schillinger ought to have been reinstated to his position at the DDS because the State 
had no just cause to dismiss him.  His damages, therefore, should be calculated based 
on DDS wage rate during the period following his dismissal and going forward.  The 
settlement should also take into account future pension benefits lost because of his 
decreased earnings.  We have calculated the value of these losses to be approximately 
$40,000.  This figure does not take into account the impact the Union’s failure to 
represent Schillinger has had on the quality of his life.  He has had to purchase a house 
to live in and must be away from his family four days a week.  The settlement does 
nothing to address the damage to his reputation and the adverse effect on his career of 
the State’s wrongful conduct.  

 
Schillinger was set up for dismissal.  Any effort by the International 

Representative to understand the facts giving rise to his discipline would have revealed 
that.  Taylor-Lewis failed to interview Schillinger and she was not aware that his 
performance was actually better than that of the other trainees.  She settled his 
grievance based on her own assumptions about what had taken place.  In making these 
assumptions, Taylor-Lewis  relied primarily on representations made to her by the 
employer.  The decision to settle Schillinger’s grievance did not take into account the 
State’s transparent plan to eliminate his job.  He received no representation from the 
Union on this issue.  It is not sufficient now for the Union to assert some basis for its 
decision to settle the grievance.  Whether as a result of negligence or incompetence, 
the failure of the Union representative to challenge the actions of this employer under 
these circumstances amounts to a form of collusion with the employer.  Schillinger is 
entitled to be made whole for the loss he sustained as a result of the Union’s neglect.   

 
B. Administrative Assistant Georgi-Ann Bargamian on behalf of the 

International Union, UAW: 

No one was happy about the fact that Schillinger lost his job after being promoted 
to the Disability Determination Specialist position, but rules governing State employees 
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give the Union little power to challenge a determination by the State of Michigan that a 
probationary employee is unsatisfactory.  Schillinger was a member of the classified 
civil service as defined in Article II, §5 of the Michigan State Constitution.  The terms 
and conditions of employment for members of the classified civil service are defined in 
the Michigan Civil Service Commission Rules.   Rule 2-3.2(c) of the Michigan Civil 
Service Rules provides that an employee may grieve an unsatisfactory probationary 
rating only as authorized in Rule 3-6.5.  Chapter 3-6 of the Rules defines Probation and 
Status.  An employee with status is an employee who has completed a probationary 
period and received a final satisfactory probationary rating.  Until a new employee in the 
classified civil service acquires status, the employee has no right to challenge an 
unsatisfactory rating by the appointing authority, except on the basis of prohibited 
discrimination or under the Whistleblower Protection rules.  An employee with status 
may challenge an unsatisfactory ruling, but the appointing authority need only establish 
that there was a rational basis for the ruling.  There is no just cause for termination 
standard in the Michigan Civil Service Commission Rules.  

 
The Union could challenge an unsatisfactory ruling on the grounds that it was 

motivated by anti-Union animus but there was no basis for presenting such an argument 
in Schillinger’s case.  He may have been active in the Union at his prior location, but he 
was not the steward in this unit nor did he engage in any Union activity during his 
employment at Traverse City.  The burden would have been on the Union to 
demonstrate improper motivation on the part of the State.  There was nothing in the 
record to tie Schillinger’s performance reviews to any prior Union activity. 

 
C. Administrative Assistant Greg Drudi on behalf of the International 

Union. 

The Union did not have the option of demanding that the State return Schillinger 
to his previous position in the Department of Human Services in accordance with the 
precedent set by the Otis Florence-Butler award, issued in 1986.  There are several 
differences between that decision and the facts in this case.  In the first place, Florence-
Butler was a clerical employee.  Schillinger was promoted to a highly skilled position 
that requires a college degree.  The determination whether an employee lacks clerical 
skills is a different kind of judgment than the evaluation of an employee whose decisions 
may determine whether citizens are entitled to disability payments funded by taxpayer 
dollars.  The State’s prerogative to evaluate employees in such positions is more 
important.  Florence-Butler asked for and did not receive an extension on her 
probationary period; Schillinger asked for and did receive an extension of his 
probationary period.  Finally, at the time the Florence-Butler decision was issued, the 
Civil Service Rules provided that the State could remove a probationary employee with 
status for unsatisfactory performance.  The arbitrator in the Florence-Butler decision 
focused on the word “remove” and noted that the rule did not permit the State to 
“dismiss” or “terminate” the employee.  Civil Service Rules have been amended since 
the Florence-Butler arbitration was issued to permit the State to dismiss a probationary 
employee with status for unsatisfactory performance.  In other words, the rule that the 
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arbitrator relied on to find in favor of Florence-Butler has been changed to use the exact 
word the arbitrator found did not exist when Florence-Butler was dismissed.  

 
Representative Taylor-Lewis is an experienced Union representative.  She was a 

Local 6000 Chief Steward from 1985 to 1991.  In 1992, she was appointed by the 
International Union to serve as Chief Steward-at-Large for State of Michigan employees 
across all State departments.  She is very well acquainted with the performance 
evaluation forms used by the State to rate the performance of probationary employees.  
She reviewed all of Schillinger’s evaluations as well as the employer’s notices of formal 
counseling and reprimands.  She did not agree with Schillinger’s assessment that the 
evaluations showed evidence of bad faith.  She concluded that the evaluations reflected 
that he was not progressing in his performance to the standard the Department 
expected of someone in his position.  Schillinger and his local steward presented the 
argument that the State’s complaints were only about the number of cases he was 
processing, and that his numbers were equal to or better than those of his fellow 
trainees.  Taylor-Lewis reviewed this argument, but she found that the State also had 
concerns about the quality of Schillinger’s performance.  The performance reviews 
indicate that he was not properly implementing and applying Department policies.  
Taylor-Lewis explained these concerns in her email to Schillinger on May 9, 2009.  In 
addition, Schillinger acknowledged his unsatisfactory performance by agreeing to the 
settlement of his previous grievance which extended his probationary period by 60 
working days.  Taylor-Lewis worked quickly and rationally to negotiate the best 
settlement that she could achieve for Schillinger within the limited options available.  

 
D. Lynda Taylor-Lewis on behalf of the International Union, UAW: 

I was not involved in the settlement of the previous grievance.  I received this 
case in February 2010 after Representative Clancy referred the grievance to arbitration.  
I believed the first grievance settlement was intended to address the problems 
Schillinger had with his first mentor, Supervisor Kathy Mistele, and that it resolved those 
complaints.  I did not read the grievance as an affirmative denial by Schillinger of the 
State’s previous unsatisfactory evaluations.  The disclaimer referred to by Schillinger is 
standard language that is included in all grievance settlements.  I thought the existence 
of this settlement was evidence that there were problems with his performance, but that 
was not the primary reason why I settled Schillinger’s grievance in June 2010.  I settled 
this grievance based on my evaluation of the settlement offered by the State compared 
to what I thought I could achieve through arbitration.   

 
Grievances that cannot be resolved at the local level are referred to arbitration, 

but only a small number of these grievances are actually submitted to an arbitrator.  The 
Union’s goal at this step of the procedure is to try to negotiate a settlement that makes 
the employee as close to whole as possible.  Accepting a settlement does not amount 
to giving up on a grievance; it is the resolution we are looking for.  When a case goes to 
arbitration, the system has failed. 
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Although I did not meet face to face with Schillinger, we exchanged a number of 
communications about his claims.  I understood Schillinger’s position that he was 
singled out for discharge, but in order to succeed before an arbitrator, we would have 
had to establish that the State’s complaints about his performance were irrational.  That 
is a high bar to success.  I did not believe that the arbitrator would award reinstatement 
with a full, make whole remedy, based on this record.  Furthermore, as I explained to 
Schillinger in my email on May 9, 2010, even if he were reinstated it would be to 
probation at the Department of Determination Services.  By the time I settled 
Schillinger’s grievance, he was already back to work and doing well in his new position.  
The agreement to bridge the time between Schillinger’s discharge and his rehire 
restored his seniority and rate of pay.  The only thing I did not get was credit for the 
period of his separation; this was treated as a long term leave of absence.  But given 
Schillinger’s earnings during this period, I did believe that this was as close as we could 
hope to come to a make whole remedy. 

 
E. Rebuttal by Attorney Shari Pollesch on behalf of Laurence 

Schillinger: 

The Union has argued that the Disability Examiner’s job required Schillinger to 
make decisions about whether applicants were entitled to disability benefits.  That is 
simply not true.  Decisions about the extent of a person’s disability are made by doctors.  
Schillinger’s job was to process the applications so they could be evaluated by doctors.  
There were no real quality issues with his work.  When you examine the performance 
evaluations, the complaints are all about the number of cases processed.  The Union’s 
failure to challenge the State’s recycled, identical performance evaluations amounted to 
collusion with this employer.  

 
The Union has argued that it was limited by the Civil Service Rules in what it 

could achieve for Schillinger.  In the first place, we disagree with Taylor-Lewis’s 
conclusion that the system has failed when a grievance is taken to arbitration.  A 
grievance protesting the termination of a long-term employee should be taken to 
arbitration unless there is a settlement acceptable to the grievant or there is a seriously 
good reason the Union clearly cannot win the case.  The State’s behavior with respect 
to Schillinger was irrational.  The record supports a conclusion that this long-term 
employee was set up for dismissal based on deliberately distorted evaluations of his 
performance.  The Union should not have allowed that kind of subterfuge to stand.  It 
was the Union’s duty to make the effort to demonstrate to the arbitrator what was 
actually taking place in this unit. 

 
There was much more the Union could have accomplished for Schillinger than it 

did.  The January 5, 2009, letter of understanding extended Schillinger’s probation for 
60 working days.  He completed that probationary period.  Nevertheless, the Union 
allowed the State to proceed with its termination hearing.  Even Schillinger’s immediate 
Supervisor acknowledged during that hearing that the discipline was not warranted by 
Schillinger’s performance.  A Union’s duty of fair representation must include the duty to 
prevent the kind of harm Schillinger has suffered because the State set up this plan to 
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get rid of him.  He has been blackballed by all the State agencies in the vicinity of his 
family home and cannot even obtain a lateral transfer back to his prior position.  His 
reputation and quality of life have been diminished.  The Union Representative in this 
case was made aware of the elements of this case that did not fit neatly into her usual 
mode of disposing of grievances.  She simply ignored this aspect of the case and 
accepted the employer’s evaluations.  

 
Representative Taylor-Lewis asserts that she negotiated a good settlement for 

Schillinger.  This settlement was not her work.  Schillinger had already provided her with 
a summary of his losses.  Taylor-Lewis did not bargain on Schillinger’s behalf; she just 
accepted what the State had to offer.  This was essentially the same offer that 
Representative Clancy presented to Schillinger long ago.  Schillinger had a right to 
expect his Union representative to act as his advocate.  Instead, Taylor-Lewis barely 
communicated with him about her decision to accept this settlement.  She did not even 
inform him that the case had been settled.  A check just arrived in the mail.  There has 
never been any accounting of the amount due to Schillinger and there are obvious 
errors in the calculation of the payment made.  For example, taxes were withheld on the 
reimbursement for COBRA.  That was clearly incorrect; this is not taxable income.  

 
Schillinger is still seeking justice from his Union.  He is asking this Board to 

declare that the representation he received was inadequate.  He is asking for the Union 
to recognize the wrong that was done to him by the State of Michigan.  He is further 
asking the Union to become his advocate in seeking reparation for the State’s wrongful 
conduct.   

 
DISCUSSION 

 
The record that was forwarded to us by the International Union in connection with 

this appeal raised a number of serious questions about the Union’s handling of 
Schillinger’s grievance.  For one thing, it appeared that Representative Taylor-Lewis 
misunderstood the significance of the first settlement agreement extending Schillinger’s 
probationary period in that she believed it represented an admission by Schillinger that 
the State’s concerns about his performance were valid.  The settlement agreement 
explicitly rejects such an admission.  Furthermore, the International Union’s responses 
to Schillinger’s appeal created the impression that Taylor-Lewis had given considerable 
weight to her interpretation of the first settlement agreement in reaching her conclusions 
about the merits of Schillinger’s case.  Vice President Cindy Estrada’s response to 
Schillinger’s appeal refers to this prior settlement as forming a significant part of the 
basis for Taylor-Lewis’s conclusion that the State had just cause to terminate 
Schillinger.64  The IEB’s decision also states that this prior settlement agreement 
influenced Taylor-Lewis’s handling of Schillinger’s grievance.  The IEB’s report states: 

 
“In appellant’s case, the State had proved that they had just cause to 
terminate him based on their assessment of his performance quality.  In 

                                            
64

 Record, p. 197.   



PRB CASE NO. 1663 Page 21. 
 
 

addition, the appellant had signed the January 5, 2009 settlement 
agreement where he accepted the State’s prior unsatisfactory rating of his 
work and permitted him an additional 60-day extension to his one-year 
probation.”65 
 

This is clearly a misunderstanding of the earlier agreement and the situation.  Had 
Taylor-Lewis actually given significant weight to this understanding of the prior 
settlement agreement in her handling of Schillinger’s case, her reliance on that 
interpretation might well constitute an irrational basis for her actions and a violation of 
her duty to represent Schillinger.  The fact that such non-admission clauses are 
frequently included in settlement agreements does not render them meaningless.  A 
non-admission clause means what it says.   
 

Furthermore, we were troubled by the Union’s assertion that the State had 
established just cause to terminate Schillinger.  That assertion is not supported by this 
record.  In fact, the record to some extent supports Schillinger’s claim that his 
performance was similar to other trainees in his group.  The Local Union had raised 
serious concerns about the mentoring received by this group of trainees during the 
initial probationary period.  Chief Steward Joseph Sloan had complained specifically 
about the Department’s treatment of Schillinger.  Sloan accused the Department of 
setting Schillinger up for dismissal.  Yet, Sloan’s letter about Schillinger was not 
included in the materials forwarded to us by the International Union; it was provided by 
Schillinger.  It was not clear whether Taylor-Lewis was even aware of these issues 
when she settled Schillinger’s grievance.   

 
In addition, the history of Schillinger’s employment with the State and events 

following his discharge cast doubt on the validity of the State’s performance evaluations.  
This was a long-term State employee with no performance problems prior to this 
promotion.  The fact that Schillinger was able to obtain a job training State of Michigan 
employees to use computer software immediately following his dismissal by the 
Department of Determination Services speaks highly of his competence and initiative.  
We do not agree with the position taken by the International Union that the high ratings 
Schillinger received in his current position are of no relevance in evaluating the merits of 
his claims.66  The Disability Determination Specialist job may have been a more 
complex assignment than his assignment in Emmett County as an Assistance 
Payments Worker, but these positions clearly require similar skill sets.  It seems 
improbable that Schillinger could not have learned the DDS job if he had been given a 
fair opportunity to do so.  Here again, if Taylor-Lewis acted on the basis of a conclusion 
that the State had established just cause for Schillinger’s dismissal, her handling of the 
matter could be said to have lacked a rational basis.   

 
We scheduled this case for oral argument, therefore, in order to address these 

concerns.  Representative Taylor-Lewis’s testimony at the hearing demonstrated that 
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she did not actually give great weight to her interpretation of the first settlement 
agreement.  She did not conclude that the State had just cause to terminate Schillinger 
or that his work was, in fact, unsatisfactory.  She concluded that the case was not a 
“slam-dunk” as she informed Schillinger in her email to him on May 9, 2010.  That 
conclusion was not irrational based on this record.  In the first place, the just cause for 
discharge standard commonly found in negotiated collective bargaining agreements 
does not apply to this situation.  During oral argument, Administrative Assistant 
Bargamian explained that the State only needed to establish that its decision with 
respect to Schillinger was rational, not that it was just.67  Schillinger has argued that his 
challenge would have prevailed based on the statistics even within the confines of this 
narrow authorization, but that is not by any means certain.  Supervisor Pam El-
Moussawi undermined Schillinger’s argument on this point in her responses to 
Representative Clancy in April 2009, citing quality issues with Schillinger’s work.  
Taylor-Lewis knew she would have to confront El-Moussawi’s testimony in any 
arbitration proceeding, and that no member of management was going to admit that 
they had been instructed to set up Schillinger for dismissal.   

 
Taylor-Lewis’s testimony revealed that she did not regard Schillinger’s case as 

meritless.  Instead, her decision to settle the grievance was based on her evaluation of 
what an arbitrator would do if the Union succeeded in establishing that the State’s 
actions were irrational.  The most that the Union could obtain through arbitration was 
Schillinger’s reinstatement to his probationary position and back pay.  The remedy of 
reinstatement to probation was problematic because it would put Schillinger in a 
position where his job would once again be at risk.  By the time that Taylor-Lewis 
accepted the State’s settlement offer, Schillinger had already obtained by his own 
efforts most of what an arbitrator could award.  He had found a job to cover the period 
following his dismissal.  He negotiated his own reinstatement to a job with the State of 
Michigan equivalent to the position he held prior to the promotion.  The fact that 
Schillinger accomplished these things rather than the Union would not have entitled him 
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to anything beyond a make whole remedy.  Once Taylor-Lewis was able to get the State 
to agree to bridge Schillinger’s time between the two periods of employment so that his 
wage rate and benefits as a long-term employee were restored, the settlement came 
close to making Schillinger whole.   

 
There was little else that could have been accomplished by arbitrating the 

grievance.  Even if the Union were able to establish that Schillinger’s dismissal was 
motivated by anti-Union animus, the arbitrator could not declare Schillinger qualified for 
the Disability Determination Specialist position or award Schillinger a remedy based on 
the wage rate he would have earned if he had successfully completed his probation at 
DDS.  Only the Civil Service Commission can determine the qualifications of candidates 
for positions in the classified civil service.68  Schillinger’s claim that his probationary 
period automatically concluded at the expiration of the 60 working day extension is not 
correct.  The State had 28 calendar days following the expiration of that extension to 
issue its unsatisfactory rating.69  We understand that Schillinger’s dissatisfaction with 
the resolution of his grievance cannot be measured entirely in monetary damages.  
From Schillinger’s point of view, the settlement does not adequately condemn the 
actions of the State employees involved in his dismissal.  It does not address the 
injustice he suffered or the disruption to his life.  These deficiencies are not the result of 
any failure on the part of the Union, however, but reflect the limitations of its power to 
act in this type of bargaining unit.  This is not impotence, but a realistic assessment of 
what the Union could reasonably expect to accomplish.  Despite Schillinger’s outrage at 
the State’s conduct, it would not have been in his best interest to risk a valuable 
settlement to seek very uncertain vindication before an arbitrator.   

 
We find no fault with Taylor-Lewis’s handling of the settlement.  Although she did 

not meet personally with Schillinger prior to settling the grievance, she communicated 
her evaluation of the case very clearly to him by email.  Although personal meetings 
with grievants can be valuable, people often communicate with one another 
electronically now.  Her email to Schillinger demonstrates that she did understand his 
argument and had done a thoughtful evaluation of what he could hope to obtain through 
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arbitration.  The record shows that she communicated the terms of the settlement to 
Schillinger prior to accepting it and explained why she did not believe the Union could 
obtain some of the remedies he was seeking, such as the expenses he incurred in 
seeking other employment, through arbitration. The Union is not obliged to secure a 
grievant’s permission before agreeing to a rational settlement of his claims.70  Given the 
circumstances of this case, we find that the Union’s acceptance of the settlement 
restoring the benefits associated with Schillinger’s length of service for the State did not 
lack a rational basis and was consistent with the Union’s representational duties. 

 
The appeal is denied.  
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