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We consider whether International Representative Dan Hinegardner’s handling of 

a grievance protesting Dan Dailey’s termination by Accubuilt satisfied the rational basis 
standard established under Article 33, §4(i) of the UAW Constitution. 

 
FACTS 

 
Dan Dailey was a metal finish painter at Accubuilt, Inc. in Lima, Ohio, in a 

bargaining unit represented by UAW Local Union 975.  He had a seniority date of 
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February 1993.1  On December 16, 2010, Dailey was terminated for gross misconduct.  
The Company’s corrective action notice gives the following explanation for the 
termination: 

 
“Dan Dailey falsified company time sheet on 12-10-10.  Hours stated on 
time sheet was 6:00 a.m. to 2:30 p.m.  After reviewing surveillance video, 
showing time arrived was 6:04 a.m., and did not clock in.  Violated work 
rule under gross misconduct, #24 ‘Employees may not willfully falsify any 
Company records, including but not limited to, improperly recording time 
worked on time cards, logs or time sheets.’”2 
 
According to notes of a meeting that took place in the UAW office at 2:30 p.m. on 

December 10, 2010, a number of employees were late on that day because they were 
delayed by a train.  It appears from these notes that the Union did not believe the 
employees were going to be disciplined for tardiness.  The notes report the following 
discussion: 

 
“Tim Naylor concerned agenda – people late because of train.  
 
Tim Naylor, Tony Atha, Angie T-Martin, in UAW Office.  According to Tim 
Naylor, Kay told [K]ory S. that nobody would get points for being late.  
Naylor text[ed] [K]ory to tell him he changed his time sheet because he 
didn’t want him to get in trouble and Kory said NO because Kay was going 
to take care of it. 
 
Late people:  Gregg Skinner, Dennis Goodwin, Justin Sprague, Kory 
Sebenoler, not sure who else. 
 
So? If there is anybody else that comes in late from now on, can we say 
we got stopped by a train?  Tim Naylor:  Let Chuck Hollaway know what 
went on.  Tony & Angie told Tim Naylor not to lie, tell Chuck truth.”3   
 

Nevertheless, during a meeting with representatives of the Union on December 15, 
2010, Human Resource Director Kay Siudzinski informed the Union that she wanted 
Dan Dailey and another employee terminated for falsifying their time sheets on 
December 10, 2010.  The minutes of that meeting state:  
 

“Kay – 2 more people falsified time sheets.  Cami Irons & Dan Dailey.  
Verified this (being late) by looking at outside cameras.  Neither one of 
these people clocked in on Friday.  Terminating both people.”4 

                                                 
1
 Record, p. 41. 

2
 Record, p. 14. 

3
 Record, p. 75. 

4
 Record, p. 76. 
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At this point Local 975 Chairperson Adam Rayl suggested that management was 
selectively applying Rule #24.  
 

“Adam – What about foremen that are actually covering for people that 
they want to. 
 
Kay – Not aware of this. 
 
Adam, Angie, Tony – Happens all the time.  So Company can actually 
change records if they want to for certain people. 
 
Kay – Not aware this was happening. 
Tim came in the office and said he will evaluate everything and we would 
discuss it more tomorrow. 
 
Union wants 3 days off and mandatory EAP. 
 
Company not sure if they are willing to do this. 
 
Note – Kay stated she got an email from girls in front office that Justin 
Sprague let them know he thought his time sheet was wrong.”5 
 
Local Union 975 filed Grievance 10-08 on December 20, 2010, protesting 

Dailey’s termination.6  In support of Dailey’s grievance, Local 975 Chairperson Adam 
Rayl argued that the Company’s use of a surveillance camera as the basis for 
disciplinary action violated the terms of a letter of understanding adopted by the parties 
on October 17, 2006.7  Paragraph 2 of the letter of understanding states as follows: 

 
“The purpose and use of the cameras is to deter theft and damage to 
Company property.  Cameras may also be used to record activity in the 
employee parking lots.  Cameras will not be used to observe employees at 
work.  Twelve cameras in total will be located on the outside of the 
building at facility access.”8 
 

In addition, Chairperson Rayl pointed out that Dailey had 18 years seniority at Accubuilt 
and a good work record.  Rayl asserted that Dailey’s entry of his starting time was 
simply an error and not a willful falsification.  He pointed out that two other employees 
who arrived and signed in at the same time as Dailey were permitted to correct their 

                                                 
5
 Record, p. 76. 

6
 Record, pp. 15-16. 

7
 Record, p. 17. 

8
 Record, p. 4. 
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time sheets after recording a starting time of 6:00 a.m.  Rayl asked that the Company 
rescind its termination of Dailey’s employment and make him whole.9 
 

Human Resource Director Kay Siudzinski issued a written denial of Grievance 
10-08.  She acknowledged that Accubuilt had agreed not to use surveillance cameras to 
observe employees at work, but she maintained that the Company was authorized to 
use the cameras to deter theft.  Siudzinski asserted that falsifying a time sheet 
constituted theft of time.  Siudzinski reported that the camera showed Dailey entering 
the building at 6:04 on December 10, 2010.  Siudzinski argued that Dailey’s intent to 
falsify his time sheet was established by the fact that he did not clock in that day or 
report to his supervisor that he was late.  She stated that the other two employees who 
arrived with Dailey voluntarily reported to their supervisors that they had entered an 
incorrect start time on their timesheets.  She wrote: 

 
“In response to the other two employees who were allowed to change their 
time, both willingly came to their supervisors to advise of the error on their 
time sheet first thing upon review of time sheets on Monday morning.”10 
 
Chairperson Rayl responded to Director Siudzinski’s position on January 7, 2011, 

in a letter to Accubuilt’s Director of Operations Tim Keiber.  Rayl pointed out that the 
parties clearly understood when the surveillance cameras were installed that they would 
not be used as a basis for discipline.  He observed that Accubuilt’s time clocks are 
frequently inaccurate by as much as five minutes.  He argued that Dailey’s action was 
not a willful falsification of Company records within the meaning of Work Rule #24.  He 
stated that Dailey did not even know the time he wrote was incorrect until he was 
confronted by management and terminated.  Rayl’s letter states: 

 
“The Union rejects the HR Director’s answer on the grounds of the true 
meaning of the letter of understanding on the installation and operation of 
the security cameras.  The Union does not believe that the facts support 
willful falsification.  And the fact that two employees who did punch in and 
evidently falsified their time sheets were allowed to correct when they 
realized the error.  These two employees did punch in late then put 6:00 
a.m. on their time sheet, which in turn does show willful falsification by the 
fact they knew they were late when they punched in.  Yet, all they 
received was one point for being tardy.”11 
 

In his conclusion, Rayl noted that Dailey’s health insurance cancellation notice indicated 
that his insurance was cancelled on 12-15-10.  Rayl commented: 

                                                 
9
 Record, p. 18. 

10
 Record, p. 19. 

11
 Record, p. 20. 
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“…Dan was still an employee on this date, and in fact, wasn’t terminated 
until 12-16-10.  Is this another falsification or just a minor mistake?  
END.”12 
 

Director Keiber affirmed Director Siudzinski’s denial of Dailey’s grievance.  He wrote: 
 

“With these facts in front of me, I cannot look to change the decision and 
position of those who have followed this process through to this point.  It is 
Dan’s responsibility, as identified in the attendance policy under section 
three, to report his tardiness to his/her supervisor before beginning work 
but after punching the time clock.  Bob Dawson was Dan’s supervisor.  
Then he admitted being late in the termination meeting and did so ongoing 
by continuing to ask to clarify that he was being terminated for being late 
just a few minutes.  I relayed falsifying the document was what was 
resulting in the termination.  This question was asked again.  This is 
admission of being late.  Paperwork identified 6:00 start time, which is 
falsification.”13 
 
On January 18, 2011, International Representative Dan Hinegardner from UAW 

Region 2B attended a meeting with representatives of Accubuilt and Local 975 to 
discuss the grievances of the three employees who were terminated for being late on 
December 10, 2010.14  According to minutes from this meeting, Hinegardner argued 
that an arbitrator would reject the company’s use of video cameras, but Representative 
Keiber responded that the company had to establish discipline.  Minutes from the 
January 18 meeting describe the following exchange: 

 
“Dan – Warning Tim that arbitration decisions have ruled against the use 
of cameras.  Dan talked about all 3 cases.  Foreman’s showing favoritism 
to bring this about.  Talked about time clocks.  Wanted Tim to explain. 
 
Tim – The company that they use for will stand by their time clocks.  Says 
Dan admitted to not clocking in.  Says company has made mistakes in the 
past.  Needs to stop here. What is fair and equal.  Company can go back 
for weeks of who isn’t punching in.  Enough data in the system saying it’s 
the same people over and over not clocking in. 
 
Tim tells story on a person who he had to terminate that ended up killing 
himself.  He takes this and all of these 3 people serious and to heart. 
 
AEP will put clocks in stations.  Several all thru shop. 
 

                                                 
12

 Record, p. 21. 

13
 Record, p. 22. 

14
 The three terminated employees were Dennis Goodwin, Cami Irons, and Daniel Dailey.  (Record, p. 81) 
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Dan – Point is taken.  The people get it.  Bring back employees. 
 
Tim – Discussed different system to be installed. 
 
Tim – Dan said he didn’t clock in.  We disagreed.  In the past we have let 
people come back.  Don’t want favoritism.  This shows poor leadership 
and don’t want that. 
 
Dan – This would be a good building block for the union and the company.  
Bring people back and we will get off pay for the time they’ve been gone.  
This would be a good way to become closer. 
 
Tim – Have been supervisors in the past that have let Dennis slide and 
also Cami.  I’m sure of it.  Got to see what’s best for the floor.”15 
 
On February 7, 2011, the parties referred Dailey’s grievance to arbitration.16  On 

April 27, 2011, Hinegardner sent an email to Tim Keiber asking if he had come to a 
decision about a possible settlement of the termination grievances as an alternative to 
arbitration.17  Tim Keiber responded to Hinegardner on April 28 that the company would 
rather risk an unfavorable arbitration decision than settle the grievances.  Keiber wrote: 

 
“We have discussed at length the pros and cons and the benefits of 
bringing individuals back and the downfall.  After review and discussions 
with other management and individuals on the floor we agree that the right 
thing to do is to continue on the path of termination and the result of 
arbitration if needed. 
 
The emphasis is around the ethical and moral position the company needs 
to stand behind when for so long there has been a free for all with 
previous administration.  We need to make a stronger company for 
Accubuilt and the UAW.  There is no one that will WIN in this situation, but 
we feel either way we need to make it clear where we stand on this type of 
topic.”18 
 
On June 9, 2011, Tim Keiber sent an email to Hinegardner asking to meet with 

him privately offsite for an informal discussion.  Keiber informed Hinegardner that the 
only other person aware of the proposed meeting was Chairperson Adam Rayl.19  
Hinegardner explained what took place at this meeting in a letter addressed to 
Administrative Assistant Greg Drudi on August 30, 2012.  Hinegardner wrote:   
                                                 
15

 Record, pp. 81-82. 

16
 Record, p. 23. 

17
 Record, p. 70. 

18
 Record, p. 71. 

19
 Record, p. 72. 



PRB CASE NO. 1681  Page 7. 

 
 

“On June 13, 2011, I met privately offsite with Accubuilt’s Operations 
Manager Tim Keiber to discuss the three terminations.  We openly 
discussed possible ways to accomplish getting these employees back to 
work without sending a message to the floor that employees could get 
away with not abiding by the rules and without causing turmoil within the 
bargaining unit.   
 
The plant was very tight for work at that time and had already laid off 
some employees.  In Tim’s eyes, ‘if’ they brought these three back with 
their seniority, it would mean that three working employees would then 
have to be laid off to make room for them.  Mr. Keiber felt this would have 
a very negative effect among the workers on the floor.   
 
We discussed the amount of lost wages that had accrued which was 
growing each day the case remained unsettled.  I tried to emphasize the 
amount of money that was at stake and even made an offer to settle this 
case by bringing the discharged employees back in a last chance 
agreement without back pay.  Mr. Keiber told me at that time that he would 
take my offer to the Directors for consideration, but it was later rejected.”20 
 

Dan Dailey’s grievance remained open and unresolved for several months following this 
exchange.  Minutes of a shop committee meeting on August 26, 2011, indicate that the 
union was still waiting for a decision from the company on the three termination 
grievances.21  Shop committee meeting minutes dated October 24 indicate that the 
issue was still undecided and that a meeting had been scheduled with Tim Keiber for 
November 2, 2011.  The minutes report the following discussion: 
 

“Agenda – termination of people 
Cami, Dan, Dennis 
Do we take it or not. 
Yes, got lots of points on one side of the coin. 
No, not enough to get jobs back.  Too much against them.  Can vote – go 
rank & file, go plant wide.  At this point and time undecided.  Meet with 
Tim Keiber 11-2-2011 Wednesday.”22  
 
Minutes from the meeting with Tim Keiber on November 2, 2011, indicate that the 

union was attempting to negotiate some vacation pay for the terminated employees.  At 
this point, it appears that Representative Hinegardner offered to drop the grievances in 
return for a letter affirming the parties’ agreement that the company would not use its 
surveillance cameras for discipline.  The minutes report the following statement: 

                                                 
20

 Record, p. 95. 

21
 Record, p. 88 

22
 Record, p. 89. 
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“Dan – If committee agrees to drop, we want an understanding that 
cameras will not be used for discipline.  Can we generate a letter?  We 
need that letter.  We are getting ready to withdraw these grievances.  
When we get the letter, we will read and then decide.”23   
 
On November 9, 2011, Keiber addressed a letter to Chairperson Rayl and 

Representative Hinegardner summarizing the company’s position with respect to its use 
of surveillance cameras for disciplinary purposes.  Keiber asserted that the company’s 
practice was consistent with the 2006 letter of understanding.  He wrote: 

 
“There is a 2006 letter of understanding that sets out an agreement 
concerning the installation and operation of security cameras in and 
around company property.  As stated in that letter of understanding, the 
purpose and use of the cameras is to deter theft and damage to company 
property.  That is exactly how the cameras have been used.”24 
 

Keiber went on to say that management does not monitor the cameras to see whether 
employees are violating company rules, but that the cameras might be used to 
investigate an allegation that rules had been violated.  Keiber summarized the 
company’s policy as follows: 
 

“1. The cameras are used if there is something suspected or a claim is 
brought forward of some misconduct taking place.  (Example: theft, 
leaving premises without following procedures.) 

 If a claim is brought forward of an activity that is (or could be) 
a violation of our policies, we would prefer not to reprimand 
or approach an individual solely on hearsay.  The cameras 
are used to support claims only. 

2. The cameras are not monitored for these activities regularly.  They 
are reviewed if an instance that is brought to our attention in violation 
of a company policy needs validation.”25 

The decision to withdraw Dailey’s grievance from arbitration was reported at a 
shop committee meeting on December 9, 2011.  The meeting minutes report the 
following action: 

 
“Dan will bring letters over to sign so we can send to Dennis, Camie, & 
Dan.  Case will not go to arbitration.”26 

                                                 
23

 Record, p. 90. 

24
 Record, p. 24. 

25
 Record, p. 24. 

26
 Record, p. 92. 
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On January 3, 2012, International Representative Dan Hinegardner notified Director 
Keiber that the union was withdrawing Grievance 10-08 based on the merits of the 
case.27  Hinegardner prepared a separate letter addressed to Dailey explaining the 
union’s decision to withdraw Grievance 10-08: 
 

“The Local Union committee and I have met repeatedly with the company 
in an attempt to settle this case hoping that time and effort would prevail.  
However, the company remains firm in their refusal to change their 
position. 
 
The committee and I met recently to discuss the situation and it was 
decided not to pursue the case any further.”28 
 

Hinegardner’s letters to the three terminated employees were presented to the local 
shop committee members for signatures on January 5, 2012.  The minutes from that 
meeting report: 
 

“Agenda:  signed letters to send to Camie, Dennis, and Dan.   

Dan and all committee members signed letters for previous employees 
that got fired saying that the case would be dropped and case would not 
be going to arbitration.”29 
 
On February 1, 2012, Dailey appealed Representative Hinegardner’s withdrawal 

of his grievance to the International Executive Board (IEB).30  In support of his appeal, 
Dailey explained that he wrote 6:00 a.m. on his sign-in sheet because that is his normal 
start time.  He maintained that he had no intention to mislead anyone.  He pointed out 
that two other employees who arrived at the same time also wrote 6:00 a.m. on the 
sign-in sheet, but they were permitted to correct their time sheets.  Dailey explained that 
he did not report being late to his supervisor because he did not know that he was late 
until he was terminated.  Dailey argued that the Company’s use of the surveillance 
camera as a basis for his termination was contrary to its letter of understanding 
regarding the use of the camera.  He insisted that he did not willfully falsify his time 
sheet so the application of the 5th level discipline was inappropriate.31 

 
Representative Hinegardner responded to an inquiry from President King’s staff 

regarding Dailey’s appeal on February 22, 2012.  In response to Dailey’s assertion that 

                                                 
27

 Record, p. 25. 

28
 Record, p. 26. 

29
 Record, p. 93. 

30
 Record, p. 27. 

31
 Record, p. 28. 
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management’s use of the surveillance camera violated the 2006 letter of understanding, 
Representative Hinegardner provided a copy of the letter he had received from Vice 
President Tim Keiber on November 9, 2011.  Hinegardner reported that Keiber 
maintained that the company’s use of the surveillance camera was consistent with the 
policy established in 2006.32  Hinegardner maintained that Vice President Keiber’s 
subsequent letter clarified the company’s position.  He wrote: 

 
“The grievant, Dan Dailey, did not admit to being late or to falsifying his 
daily time sheet.  He claims that he was terminated as a result of the 
company using security cameras to observe their employees.  In a letter 
(copy enclosed) from Timothy Keiber, Vice President of Operations at 
Accubuilt, Mr. Keiber explained that the security cameras were installed to 
prevent theft or damage to company property.  However, the company 
does use the cameras if there is something suspected or a claim of 
misconduct is brought forward.  The cameras are not used to allege 
wrongdoing, but to support claims already made.  They are not monitored 
for these activities – but they are reviewed if an instance is brought to the 
company’s attention.  The company considers falsifying a time sheet theft 
and therefore, they feel justified in relying on the cameras for 
verification.”33 

Hinegardner noted that willfully falsifying company records such as time sheets is 
considered gross misconduct under the company’s work rules, and the company has 
the right to terminate employees for gross misconduct.  With respect to the two 
employees who arrived with Dailey and also entered 6:00 a.m. on their time sheets, 
Hinegardner reported that they corrected their time sheets to reflect a starting time of 
6:05 a.m. before they were aware of any investigation by the company.34  Hinegardner 
indicated that these two employees were questioned and verified that they had arrived 
with Dailey.  According to Hinegardner, the two employees stated that they asked 
Dailey why he did not clock in and he responded, “I don’t have to worry about that.”35  
Hinegardner reported that the other two employees received a discipline and points for 
being late that day.  Hinegardner argued that if Dailey had chosen to correct his time 
sheet on his own and admitted that he had been late, he would have received the same 
discipline as the other two employees.36  

 
Hinegardner provided a copy of Dailey’s attendance and disciplinary records for 

2009 and 2010 and asserted that he had a rather extensive disciplinary file.37  

                                                 
32

 Record, p. 33. 

33
 Record, pp. 32-33. 

34
 Record, p. 32. 

35
 Record, p. 32. 

36
 Record, p. 33. 

37
 Record, pp. 5-8. 
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Hinegardner stated that he made numerous telephone calls and had email 
communications regarding Dailey’s case, but that Vice President Keiber would not 
consent to any settlement that would return Dailey to work.  Ultimately, according to 
Hinegardner, the local shop committee voted not to take the case to arbitration.38 

 
Acting on behalf of International President King, Frank Howe and Phil Rose 

conducted a hearing on Dailey’s appeal.  Hearing officers Howe and Rose prepared a 
report to the IEB on the appeal based on testimony given at the hearing.  According to 
the hearing officers, Dailey testified that the clocks were not working when he arrived to 
work on December 10, 2010, so he just reported directly to his workstation.  Dailey 
explained that his daily time sheet shows his start time and also the amount of time he 
spends on each job during the day.  He reported that he wrote 6:00 a.m. on the time 
sheet on December 10, 2010, because that is his start time.  He maintained that he did 
not know this was inaccurate until he was confronted by the company and terminated.39  
According to the hearing officers’ report, Dailey testified that he had a clean disciplinary 
record and had never received any significant discipline.40  

 
The hearing officers concluded that Representative Hinegardner’s decision to 

withdraw Dailey’s grievance was justified.  They observed it was undisputed that Dailey 
entered the wrong time on his daily time report when he reported to work on December 
10, 2010.  He did not inform his supervisor that the time clocks were not working or that 
he was late for work.  The hearing officers found that Hinegardner’s conclusion that he 
could not successfully arbitrate Dailey’s grievance based on these facts did not lack a 
rational basis.41 

 
The IEB adopted the hearing officers’ report as its decision on June 26, 2012.  

Dailey appealed the IEB’s decision to the Public Review Board (PRB) on July 24, 2012.  
We heard the parties in oral argument on December 15, 2012. 

 
ARGUMENT 

 
A. Attorney Francis Landry on behalf of Dan Dailey: 

Dan Dailey was a member of UAW Local Union 975 with18 years of seniority at 
Accubuilt.  On December 10, 2010, Dailey arrived for work and swiped his card on the 
company’s time recording device, but apparently the swipe did not register.  This device 
is the clock used by the company for compensating employees, but the clocks were 
frequently incorrect.  The company was constantly resetting the clocks.  Dailey then 
reported to his workstation and entered 6:00 a.m. on his time sheet.  This time sheet is 
used for billing customers and not for compensating employees.  Dailey entered 6:00 

                                                 
38

 Record, p. 33. 

39
 Record, p. 41. 

40
 Record, p. 41. 

41
 Record, p. 43. 
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a.m., because that is his staring time.  On December 13, 2010, an employee in the 
payroll department wrote to management that she was missing punch forms for several 
employees, including Dan Dailey.42  At this point, the company reviewed its surveillance 
cameras of the parking lot.  These video cameras indicated that Dailey was entering the 
building at 6:04 a.m.  Based on the evidence obtained from the video camera, the 
company fired Dailey for entering the wrong time on the time sheet used for billing.  The 
time entered on the billing sheet was incorrect, but this was a simple error.  Dailey’s act 
may have warranted disciplinary action, but the company used the notion of theft to 
characterize the error as gross misconduct. The Union should have challenged this 
bootstrap argument.  The record does not support gross misconduct. 

 
Furthermore, the union should have challenged the company’s use of the 

surveillance cameras to support its theory of gross misconduct.  The cameras were 
installed to deter theft of tools from cars in the parking lot or damage to company 
property.  Prior to the installation of the cameras, the Local Union negotiated specific 
language in a letter of understanding signed by all the parties that these cameras would 
not be used to observe employees.  At one point, the company wanted to put cameras 
inside the building, but the Local Union would not agree to that.  Yet, the company 
justified Dailey’s termination based entirely on information taken from the video 
cameras.  Dailey has never seen this video.  The company did not allow the Local 
Union representatives to see the video prior to his discharge. 

 
In his letter to President King on February 22, 2012, Representative Hinegardner 

tried to justify his decision to withdraw Dailey’s grievance by asserting that unidentified 
fellow employees reported that he had a history of coming to work late and leaving early 
for lunch.  Hinegardner asserted that Dailey had a rather extensive disciplinary record.  
We do not know where these allegations are coming from.  The record contradicts these 
assertions.  This company had a system of progressive discipline for tardiness.  Dailey’s 
disciplinary record shows that he received points for being tardy on two occasions in 
2009 and on one occasion in 2010.  He was not up for termination for tardiness at the 
end of 2010; his status shows that he had four points.43  We do not believe an arbitrator 
would have sustained his termination based on the company’s charge of gross 
misconduct.  

 
The union states in its response to Dailey’s appeal that the two employees who 

falsified their time sheets voluntarily corrected the entries and that they were unaware 
that the company was investigating the accuracy of the time sheets.  The union argues 
that Dailey would not have been discharged if he had also voluntarily corrected his time 
sheet.  This argument makes no sense.  If the two employees voluntarily “corrected” 
their time sheets, they must have known from the beginning that they were incorrect.  
On the other hand, Dailey did not know the entry was wrong and he did not learn that it 
was inaccurate until he was terminated.  The union is basically asserting that if Dailey 

                                                 
42

 Record, p. 67. 

43
 Record, p. 8. 
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had willfully misrepresented his time, as opposed to simply making an honest mistake, 
and then corrected the misrepresentation before it was discovered, he would not have 
been discharged. 

 
After Dailey was terminated, his Local Union argued on his behalf that his 

erroneous entry was not willful.  Chairperson Rayl pointed out that the company’s clocks 
were frequently inaccurate and had to be synchronized periodically, so that Dailey really 
did not know the exact time when he completed his billing time sheet.  During 
Representative Hinegardner’s discussions with the company, Vice President Keiber 
indicated that management intended to make an example of Dailey to correct what he 
described as a “free for all.”  Yet, there is nothing in the record to indicate that 
employees were informed of a new policy regarding discipline for tardiness. 

 
Dailey did not willfully falsify any records so the application of discipline for gross 

misconduct was not warranted.  As a result of a simple mistake, Dailey was terminated.  
There is no evidence at all to support the company’s charge that Dailey deliberately and 
knowingly entered a false start time on his Daily Time Sheet.  Dailey’s representatives 
at the Local and International level failed to represent Dailey when they sat by and 
allowed him to be terminated despite knowledge that other employees received a slap 
on the wrist for the same conduct.  

 
B. Administrative Assistant Greg Drudi on behalf of the International 

Union, UAW: 

The Local Union filed a grievance protesting Dailey’s termination.  The grievance 
was processed through the various steps of the grievance procedure and eventually 
referred to International Representative Dan Hinegardner for consideration whether it 
should be submitted to arbitration.  Representative Hinegardner made numerous 
attempts to have Dailey reinstated, including a last chance agreement, but the company 
rejected all settlement proposals.  Finally, the union had no choice other than to 
proceed to arbitration or withdraw the grievance.  Representative Hinegardner withdrew 
Dailey’s grievance based on his conclusion that the company had a strong case to 
support its claim that Dailey acted willfully when he wrote the wrong time on his 
timesheet. 

 
The surveillance cameras were not the sole source of information regarding 

appellant’s tardiness on the date in question.  Two other employees arrived at the same 
time and informed the union that appellant did not clock in when he arrived at the plant.  
When these two employees questioned Dailey about that, he replied, “I’ve got this 
covered.”  This account by the two other employees contradicts appellant’s claim that 
he was unaware that he was late on December 10, 2010 or that he attempted to punch 
in.   

 
The company has posted procedures for punching in and out which Dailey did 

not follow.  Dailey maintains that he did swipe his card when he entered the building, 
but there is no record of the attempt.  If the machine had malfunctioned when he swiped 
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his card, there would have been a signal.  The union’s problem in preparing a case for 
arbitration was the fact that the video clearly showed Dailey walking into the building at 
6:04 a.m.  The union representatives did eventually view the video.  The camera 
records the time of day and this can be seen on the video. 

 
In addition, the testimony of Kory Sebenoler supported a conclusion that Dailey 

knew he was late.  Sebenoler arrived at the same time as Dailey and they had a 
conversation about being late.  Sebenoler told Dailey that he was late and asked what 
he should write on his time sheet.  Dailey told Sebenoler to write the time that he 
arrived. These two employees arrived at the same time, so Dailey should have realized 
that he was late too. 

 
Appellant argues that the two employees who arrived with him were permitted to 

correct their time sheets and were only given minimal discipline.  The union’s 
investigation showed that the two employees in question chose to correct their time 
sheets of their own volition, with no knowledge that the company knew of the errors or 
that the company was conducting an investigation.  The local shop committee members 
concluded that if appellant had admitted that he was late and corrected his time sheet 
on his own, the company would have administered the same discipline to him as was 
applied to the other two employees. 

 
The evidence recorded on the video camera combined with the testimony of the 

two witnesses presented two significant weaknesses in the union’s case.  
Representative Hinegardner withdrew Dailey’s grievance because he did not believe he 
could overcome these weaknesses before an arbitrator and achieve Dailey’s 
reinstatement.  

 
C. Rebuttal by Attorney Francis Landry on behalf of Dan Dailey: 

The Union argues that the company established its charge of willfulness because 
the video established that Dailey did, in fact, come in late.  We know that now, but 
admitting that one has made an error does not rise to the level of willful falsification.  At 
no point was any evidence presented that Dailey knew he was entering the incorrect 
time on his sheet when he recorded his start time.  Sebenoler’s conversation with Dailey 
took place after Dailey was already at his workstation.  It has no significance with 
respect to the question of Dailey’s knowledge or the willfulness of his error. 

 
DISCUSSION 

 
We have concluded that the decision of the Region 2B Representative to 

withdraw Dailey’s grievance from arbitration without obtaining any meaningful 
settlement from management was inconsistent with the minimum standards for handling 
grievances of high seniority employees.  The UAW periodically publishes Administrative 
Letters advising its representatives of the union’s duty towards its members in the 
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handling of grievances.44  One principle consistently articulated in these letters is that 
the grievance handler must act as an advocate for a member.45  We have frequently 
referred to the UAW’s Administrative Letters in decisions involving high-seniority 
discharge grievances, although this is not the sole factor we consider in evaluating such 
cases.  There exist widely accepted standards applicable to the decision whether to 
arbitrate the discharge grievance of a high-seniority employee with a decent work 
record and any grievance handler is expected to have a sense of these standards 
including consideration of the reasonableness of any penalty in relation to the violation 
charged.  Our awareness of these standards is also part of our independent 
responsibility to evaluate claims that the handling of a grievance lacked a rational basis 
within the meaning of Article 33, §4(i) of the UAW Constitution.46  In a case such as this 
one, involving the discharge of a high seniority employee, where the grievance has 
considerable merit, the union representative must articulate a clear and substantiated 
basis for abandoning his or her role as advocate for a grievant.  The International 
Representative for Region 2B has not provided any acceptable rationale for his decision 
to withdraw Dailey’s grievance once it became clear that no settlement could be 
obtained through negotiations with the management.  

 
The union had a strong case to present to an arbitrator on Dailey’s behalf.  The 

company’s use of its surveillance cameras to assess discipline for tardiness is a clear 
violation of the letter of understanding negotiated in 2006.  The parties agreed in 2006 
that the cameras were to be used to deter theft and not to observe employees at work.  
“Theft of time” is not a reasonable interpretation of what the letter was meant to cover.  
In response to our questions during oral argument it became clear that the International 

                                                 
44

 We noted the evolution of the UAW’s articulation of this standard in Parden v. Region 1A, 13 PRB 721 
(2008), at 732, n. 26.  An Administrative Letter issued on September 22, 1988, advised grievance 
handlers that discharge grievances of high seniority employees should be arbitrated unless compelling 
facts excused it.  On May 6, 1997, the UAW issued a new Administrative Letter, No. 46, Letter No. 3, 
which advised that such grievances should be arbitrated unless the grievance clearly lacks merit.  

45
 UAW Administrative Letter, Volume No. 54, Letter No. 4, dated August 12, 2008 states as follows: 

“A Union representative is first and foremost an advocate.  If there are factual disputes in 
a given case, the grievance handler should accept the grievant’s version of the facts, if 
credible.  Although it is not a legal requirement, in most cases, discharges or serious 
disciplines should be grieved if there is factual support.  In deciding whether to arbitrate a 
discharge grievance, two important factors to consider are the grievant’s seniority level 
and work record, keeping in mind that Union representatives should always avoid filing 
meritless grievances.” 

46
 Article 33, §4(i) provides as follows: 

“GRIEVANCE AND RELATED APPEALS.  In any appeal to the Public Review Board 
under Section 3(f) of this Article, concerning the handling of a grievance or other issue 
involving a collective bargaining agreement, the Public Review Board shall not have 
jurisdiction unless the appellant has alleged before the International Executive Board that 
the matter was improperly handled because of fraud, discrimination, or collusion with 
management, or that the disposition or handling of the matter was devoid of any rational 
basis.” 
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Representative never seriously challenged the company’s reliance on the surveillance 
video.  Instead, he allowed the company to submit a “clarification” of its previous 
agreement that diminished protections previously negotiated for Local 975 members.  
The 2011 letter amounts to an acknowledgement by the company that it had violated 
the established policy regarding the use of the cameras in the past and would continue 
to do so.  The 2006 letter that was in effect when Dailey was discharged clearly stated 
that the cameras were to be used to deter theft and damage to company property and 
not to observe employees at work.  Had this case been taken to arbitration, the 
arbitrator would most likely have refused to admit the video into evidence.  Without the 
video, there is no direct evidence when Dailey entered the building.  All that is known is 
that he either failed to swipe his card or else the swipe did not register. 

 
Furthermore, statements given during oral argument established that Dailey’s 

termination was the first instance of harsh discipline for tardiness.  Dailey testified that 
reporting late had previously been treated as simple misconduct.  The Local Union 
representatives present during oral argument confirmed this point.  They reported that 
management frequently reminded employees that they should be on time and punch in, 
but they acknowledged that people often left early or returned late from lunch without 
serious consequences.  They reported that no one had ever been discharged for being 
late prior to December 10, 2010.  Even Accubuilt Vice President Tim Keiber described 
the situation prior to Dailey’s termination as a free for all.  The union could establish that 
the company made a dramatic, unannounced change from late reporting as simple 
misconduct to late reporting as gross misconduct and a dischargeable offense.  An 
arbitrator would be unlikely to sustain discharge for a first-time offence under the new 
standard.   

 
In any event, being late by three or four minutes would not strike a reasonable 

arbitrator as gross misconduct justifying discharge, even if the employee were aware of 
his lateness.  Moreover, Accubuilt has an elaborate three-tier system of progressive 
discipline under which tardiness would not fall into the category of conduct leading to 
immediate discharge.  To justify its action, Accubuilt management used Dailey’s routine 
entry on his time sheet to translate tardiness into willful falsification. An arbitrator would 
almost certainly require a far more serious transgression, such as selling drugs, 
violence, theft of property, or sabotage, to justify skipping to the termination step of 
progressive discipline, unless there had been a past practice supporting that application 
of the rule at a given workplace.  Nothing in the record or in oral argument indicated that 
tardiness, even lying about tardiness had ever led to discharge at Accubuilt.  During oral 
argument, one of the Local Union representatives testified that he was aware of only 
one previous case of an employee being charged under Rule #24, and that was for 
falsification of a doctor’s excuse.  The representative reported that the employee in that 
case was not discharged.  

 
Given the substantial strength of the union’s case, the reasons given by the 

International Representative for his decision not to arbitrate Dailey’s grievance are 
insufficient. Dailey’s attendance records refute the Representative’s claim that Dailey 
had an extensive history of discipline for tardiness. The selective application of harsh 
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discipline to Dailey when two co-workers only received points for the exact same 
conduct would have been an argument in Dailey’s favor rather than support for the 
company’s case.  In his response to Dailey’s appeal, the Representative asserted that 
Dailey had the same opportunity as these employees to correct his time sheet before 
the error was discovered, but that he chose not to.47  This statement is not supported by 
the record.  In the first place, notes from the meeting on December 10, 2010, at 2:30 
p.m., reveal that at least one of these employees, Kory Sebenoler, was aware of the 
company’s investigation and had been warned to change his time sheet in order to 
avoid discipline.48  Furthermore, we agree with Dailey’s attorney that the union’s 
argument with respect to these employees makes no sense.  If they corrected their time 
sheets, they must have known the entries were incorrect, which implies a willful 
misrepresentation, while Dailey maintains he did not know what time he actually entered 
the building until he was terminated.  Vice President Keiber’s concerns about “the 
negative effect on the floor” that might result from laying off a less senior employee in 
order to reinstate Dailey is not an acceptable reason for withdrawing this union 
member’s discharge grievance from arbitration.  

 
During oral argument, the union argued that the company did not rely solely on 

the surveillance video to establish that Dailey arrived late, but that the video was used 
to corroborate testimony of co-workers Justin Sprague and Kory Sebenoler.  According 
to the Union, these two witnesses reported that they arrived at the same time as Dailey.  
They maintained that Dailey did not punch in and made some statement to the effect 
that he did not have to worry about it or that he had it covered.  Dailey denies having 
made this statement.  Without further context for this conversation, it is difficult to 
understand the significance of what these witnesses were alleged to have testified.  The 
story does not add anything significant to the company’s case against Dailey.  Dailey 
testified that he did not know exactly what time he arrived at the plant and there is no 
evidence to refute that claim.  The statement attributed to Dailey does not contradict his 
assertion that he did not know what time it was when he entered the building.  It does 
not show that Dailey intended any falsification of his records.  Dailey’s claim that he did, 
in fact, attempt to swipe his card may lack credibility, but the appropriate level of 
discipline for failing to punch in would have been simple misconduct.  

 
Of course, the fact that the union might have successfully arbitrated Dailey’s 

grievance does not necessarily make the International Representative’s decision not to 
do so irrational.  When this Board reviews a representative’s handling of a grievance, 
we do not substitute our evaluation of the merits of a grievant’s case over that of a 

                                                 
47

 Hinegardner’s letter to President King in response to Dailey’s appeal states: 

“The grievant further claims that he was accused of putting the wrong time on his daily 
time sheet, and that others who did the same were allowed to correct their time sheet 
when mistakes were located.  The two employees in question chose to correct their time 
sheets with no knowledge that the company was aware of the mistake or that there was 
an investigation in process.  Mr. Dailey had the same opportunity; however, he did not 
chose to correct his time sheet.”  (Record, p. 33) 

48
 Record, p. 75. 
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representative who has personally met with the people involved and reviewed the 
grievance record.  Our concern is whether the representative has provided the minimal 
rational level of investigation, expertise, and advocacy a UAW member has the right to 
expect.  Those elements are lacking here.  There is nothing in the record to indicate that 
the International Representative investigated what types of employee behavior had 
been treated by Accubuilt as gross misconduct in the past, an inquiry which is clearly 
necessary for a grievance handler to undertake in order to determine whether the 
grievance has merit.  Further, it appears from this record, that Vice President Keiber’s 
concerns about having to lay off lesser seniority employees influenced the International 
Representative’s handling of Dailey’s grievance.  After the meeting in June 2011, 
Representative Hinegardner ceased advocating for Dailey’s reinstatement and began to 
seek justifications to support a decision to withdraw the grievance.  He obtained the 
2011 “clarification” of the company’s policy regarding the use of surveillance camera 
videos and developed an interpretation adverse to Dailey’s case relying on the fact that 
two co-workers changed their time sheets later in the day.  These two employees 
conversed with Dailey after he entered the building and reported that he made a terse, 
ambiguous comment about punching in. The International Representative’s response to 
Dailey’s appeal to the IEB relies entirely on these two items to justify the decision not to 
go to arbitration.  The record Region 2B forwarded to the International Union in 
response to Dailey’s appeal lacked any documentation of the case history such as shop 
committee meeting minutes or memoranda of meetings with company representatives.49  
The International Representative’s letter to President King cites the testimony of Justin 
Sprague and Kory Sebenoler without providing any context for their comments in the 
form of notes from an interview.  

 
After the June meeting, Representative Hinegardner knew that he could not 

obtain Dailey’s reinstatement through negotiations with Vice President Keiber.  At that 
point, he had a duty to commence a serious investigation into the prospect of a 
successful arbitration, and he did not do that.  The International Representative should 
have examined what the company had deemed gross misconduct in the past and 
whether that had ever included tardiness or attendance related violations.  We learned 
during oral argument that even the deliberate falsification of a doctor’s excuse at this 
location did not result in the discharge of the employee involved.  The International 
Representative’s investigation of Dailey’s grievance should have uncovered that fact.  
Finally, Representative Hinegardner acknowledged during oral argument that he had 
never arbitrated a discharge grievance.  He had a duty, therefore, to become informed 
about applicable arbitration decisions to determine the likelihood of successfully 
arbitrating Dailey’s case.  Hinegardner’s testimony that he checked the Internet for 
cases involving time-clock grievances did not fulfill that duty.  

                                                 
49

 The IEB’s hearing officers ought to have obtained these materials.  Without them, they could not 
provide an adequate evaluation of Dailey’s appeal.  Investigators preparing reports to the IEB on behalf of 
the International President should be instructed to obtain the entire grievance record.  See also Grant v. 
Local Union 12, PRB Case No. 1642, at 15 (2010).  We encountered a similar problem with a grievance 
record. 
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The International Representative from Region 2B had the resources available to 

him to conduct the kind of research required by the rational basis standard.  The 
International President’s office includes an arbitration department that trains local union 
leaders and International staff in grievance handling and arbitration.50  The International 
Union cannot oversee the processing of individual grievances by representatives in the 
field.  The union must be able to rely on those representatives to seek guidance as 
needed to provide the kind of representation to the union’s members that they are paid 
to provide.  If the International Representative had explained to the experts within the 
International Union’s arbitration department that he had a discharged employee with 18 
years seniority and a decent work record, who arguably misrepresented that he was 
three or four minutes late for work, and that no meaningful settlement could be 
negotiated, he would almost certainly have been advised to take the case to arbitration. 

 
One of the most important benefits the UAW brings to employees in a bargaining 

unit is the right to fair representation in disciplinary grievances.  The International 
Representative from Region 2B deprived Dailey of this benefit by neglecting to use 
resources provided by the International Union to assist representatives in the handling 
of grievances.  Instead, he made the decision on his own to withdraw the case from 
arbitration without giving any apparent consideration to Dailey’s high seniority and 
decent work record and without giving adequate consideration to the minimal nature of 
the time-recording violation with which he was charged.  

 
Having determined that the Representative from Region 2B breached his duty to 

fairly represent Dan Dailey, we find that the International Union is liable to Dailey for the 
losses he incurred as a result.  We ask that appellant submit his estimate of his 
monetary losses within thirty days.  Appellant’s statement will be provided to the 
International Union for a response.  We will issue a determination of the compensation 
due to Dailey based on these submissions. 

 
It is so ordered. 

                                                 
50

 Although the International Representative might not have been personally familiar with any specific 
arbitration case, the Arbitration Department would have available well-known and respected reference 
works such as Elkouri & Elkouri: How Arbitration Works, that would bear directly on the circumstances of 
Dailey’s grievance. 

 


