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Raymond Lewis argues that Chairperson Douglass Dye’s decision to withdraw a 

grievance protesting his termination lacked a rational basis.  
 

FACTS 
 

Raymond H. Lewis, Jr. was employed as a fork truck operator at KUKA Toledo 
Production Operations (KTPO) in Toledo, Ohio.  According to the report adopted by the 
International Executive Board, he worked at KTPO for approximately nine years.1  
Bargaining unit employees at KTPO are represented by UAW Local Union 12.   

 
KTPO has an attendance and punctuality policy that assesses points for 

absences and tardiness.  The policy provides that any employee who incurs eight or 
more points in a rolling twelve-month period will be terminated.  The policy provides that 
points for absences from work will be assessed as follows: 

 
“For each day of absence, one (1) point will be assessed. 

                                      
1
 Record, p. 33. 



PRB CASE NO. 1754  Page 2. 

 
 

For up to three (3) consecutive days of absence due to illness or injury, 
one (1) point will be assessed if the employee provides proper medical 
documentation upon return to work.”2 
 

The policy does not assess points for authorized absences, which are defined as 
follows: 
 

“Points will NOT be issued for the following authorized absences (written 
documentation must be submitted to support these absences): valid 
worker’s compensation, absences authorized pursuant to the Labor 
Agreement (leave under the Family and Medical Leave Act, medical 
disability leave, leave for good cause, military leave, vacation, paid 
absence allowance, bereavement leave, jury duty, union business leave 
for union representatives, and union office leave), subpoenaed for court 
and when receiving short term or long term disability benefits.”3 
 

Lewis’s attendance record indicates that he had a total of four points prior to August 3, 
2015.4 
 

According to Lewis’s attendance record, Lewis was absent from Monday, August 
3, through Saturday August 8, 2015.  Lewis’s absence on August 3 brought his point 
total to five.5  When Lewis was absent again on August 4, the company issued a written 
warning advising Lewis that he had accumulated six points.6  Lewis’s absence on 
August 5 resulted in a three-day disciplinary layoff for the accumulation of seven points.  
A layoff notice describing the penalty informs Lewis that the next step in the progressive 
action procedure is termination for acquiring eight points.7  On Thursday, August 6, 
2015, Lewis reached eight points under the company’s attendance policy which resulted 
in his termination.  The termination notice states: 

 
“REMARKS:  On 8/7/2015 you’ve accumulated 8.00 points.  Per our 
Attendance Policy, this necessitates the final step in our progressive 
action procedure – TERMINATON.  Raymond Lewis, Jr., effective 
8/7/2015, your employment with KUKA Toledo Production Operations is 
hereby terminated for being in violation of our 8 Point No-Fault Attendance 
policy.”8 

                                      
2
 Record, p. 1. 

3
 Record, p. 2. 

4
 Record, pp. 8-9. 

5
 Record, p. 9. 

6
 Record, p. 10. 

7
 Record, p. 11. 

8
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The layoff notice and the notice of termination are dated August 12, 2015.  They both 
indicate that the employee was not present to acknowledge receipt of them.  The local 
union received the notices and signed them on August 12, 2015.9 
 

The record contains a note dated 8-4-15, signed by the medical staff of 
Northwest Ohio Urgent Care Network indicating that Lewis is unable to work from 8-4-
15 to 8-5-15 and can return to work on 8-6-15.10  The record contains another note from 
Northwest Ohio Urgent Care Network also dated 8-4-15, but the second note indicates 
that Lewis is unable to work from 8-4-15 to 8-6-15, and can return to work on 8-7-15.11  
There is also a note in the record dated August 7, 2015, signed by Dr. Mark C. Nadaud 
indicating that Lewis will be off work from 8-4-15 to 8-9-15 and would be able to return 
on 8-10-15.12  

 
Lewis returned to work at the beginning of his shift at 9:00 p.m. on Monday, 

August 10, 2015.13  At that time, Lewis gave his steward a medical excuse to cover his 
absences.  In an email prepared in response to Lewis’s appeal to the IEB, Local 12 
Chairperson Douglass Dye reported that the company presented the notice terminating 
Lewis under the attendance policy during the day on August 11.  Dye stated that he 
asked for a one-day extension in order to investigate Lewis’s medical documentation.  
Chairperson Dye wrote that he contacted Lewis on August 11 and pointed out that his 
medical excuse only covered two of the days he was absent.  According to Dye, Lewis 
brought a second medical excuse to him during the afternoon on August 11, but the 
second note still did not cover all of the days Lewis was absent.  Dye reported that 
when Lewis came back to work in the evening of August 11, he presented the note from 
his doctor covering his absences through August 10, 2015.14 

 
On August 12, 2015, KTPO issued Lewis a notice of termination for inappropriate 

conduct.  The notice states: 
 
“On 08.11.2015: The employee provided medical documentation that had 
been altered in an attempt to avoid receiving one (1) point for his 
08.06.2015 absence.  This is a violation of KTPO Work Rule #1*. 
(Providing false and/or misleading information to the Company and/or its 
Management).  Due to the seriousness of the violation, progression was 
adjusted, and termination was determined to be the appropriate penalty.”15 
 

                                      
9
 Record, pp. 11, 14, and 15. 

10
 Record, p. 3. 

11
 Record, pp. 4-5. 

12
 Record, p. 6. 
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 Record, p. 28. 
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Chairperson Dye described the basis for this second termination as follows: 
 

“…The evening of 11th into the 12th of August, Ray came back into work 
with the second doctor’s note, handed the note directly to me.  I turned 
this note into (HR) human resources on the 12th of August.  The HR 
department contacted the emergency medical care facility on the same 
day, inquiring why the doctor’s note had been changed.  The receptionist 
at the care facility told Ryan Bloom, (HR/Safety Generalist) that she did so 
per the request of Ray Lewis, because if not, he was going to be 
terminated.”16 
 

The company provided Chairperson Dye with a copy of the second termination notice 
on August 12, 2015.  Dye stated that he signed the notice on that day and indicated that 
the employee was not present to sign.  According to Dye, KTPO management called 
Ray Lewis on August 12, 2015, and told him not to come back to work because he was 
terminated for violating the attendance policy and also for providing the company with a 
falsified doctor’s note.17 
 

Local Union 12 filed Grievance #1163 protesting Lewis’s termination on August 
20, 2015.  The grievance states that Lewis had a doctor’s note to cover his time off.  It 
asked for Lewis to be reinstated.18  The company denied Lewis’s grievance based on 
the following answer: 

 
“Mr. Lewis called off on 8/3/15, 8/4/15, 8/5/15, 8/6/15, 8/7/15 and 8/8/15.  
Upon returning to work, Mr. Lewis provided a doctor’s note that did not 
cover his absence on 8/6/15.  When he realized the original note did not 
cover all of his absences, Mr. Lewis went back to the doctor’s office on 
8/11/15 and requested the dates of coverage be changed to include 
8/6/15. 
 
KTPO spoke to the doctor’s office on 8/11/15 and obtained evidence that 
Mr. Lewis provided falsified documentation in an attempt to have all of his 
absences covered by a doctor.  Even if it were valid, the SECOND note 
was provided the day AFTER Mr. Lewis returned to work, therefore, the 
company would not be required to accept it.”19 
 

On August 25, 2015, KTPO Representative Patrick Ferguson provided a further 
response to Grievance #1163.  Ferguson reviewed Lewis’s absences during the period 
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 Record, p. 28. 
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 Record, p. 28. 

18
 Record, p. 16.  The grievance is presented on a document called a “Problem Notice Form.”  

19
 Record, p. 19. 
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from August 3 to August 8 and maintained that Lewis had been properly assessed 
points in accordance with the KTPO Punctuality and Attendance Policy.20 
 

On August 27, 2015, Chairperson Dye submitted a request that Lewis be allowed 
to use one day of vacation to move back to seven points and then be reinstated on a 
last chance agreement for one year.21  The company denied this request on August 31 
based on the following answer:  

 
“KTPO has received the UAW’s request to allow Mr. Lewis to use one (1) 
vacation day, have his attendance points reduced to seven (7) and be 
placed on a last chance agreement for the period of one (1) year. 
 
KTPO has taken all of the facts surrounding Mr. Lewis’ termination into 
consideration and carefully reviewed his attendance and disciplinary 
records.  Given the totality of the circumstances, KTPO has decided to 
deny the union’s request and uphold the termination notice as issued.”22 
 

Chairperson Dye responded to this answer on August 31 as follows: 
 

“Union protests the company response that grievant work 
record/attendance history doesn’t warrant last chance agreement.  Union 
requests records of grievant that the company used to make this decision 
& move the grievance to Step 3.23 
 

On October 6, 2015, Local 12 closed Grievance #1163.  The grievance form describes 
the decision to close the grievance as follows: 
 

“Grievance is closed following Step 3 grievance meeting per committee & 
Jim Waingrow.”24 
 
Raymond Lewis appealed the decision to withdraw his grievance to the 

International Executive Board (IEB) on November 17, 2015.  Lewis reported that he 
received notice of the decision to withdraw his grievance on October 20, 2015.  In 
support of his appeal, Lewis argued that he should have received a three-day 
disciplinary layoff rather than termination because he called in every day that he was 
absent and submitted doctors’ notes to cover his absence when he returned to work.  
Furthermore, he pointed out that he had vacation time to cover his absence.  Lewis 
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 Record, p. 20. 
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 Record, p. 23. 

22
 Record, p. 22. 
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 Record, p. 23. 
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argued that the company’s decision to discharge him was motivated by his disability and 
the fact that he is 58 years of age.25 

 
Lewis responded to an inquiry regarding his appeal on December 21, 2015.  He 

reported that his grievance was settled by the local bargaining committee and Regional 
Representative Jim Waingrow.  Lewis described the reason for his appeal as follows: 

 
“…I only had seven points and should not have been terminated under the 
policy in effect.  This was clear and the action taken in settling my 
grievance was without rational basis.  I also feel that I was being retaliated 
against because I had taken FMLA time off earlier in the year.”26 
 
Acting on behalf of International President Dennis Williams, Administrative 

Assistant Allen Wilson conducted a hearing on Lewis’s appeal on March 11, 2016.  
Attorney Francis Landry represented Lewis at the hearing.  Chairperson Douglass Dye 
appeared for the local union and International Representative Wayne Blanchard 
appeared for Region 2B.  Administrative Assistant Wilson prepared a report to the IEB 
on the appeal based on documents in the record and testimony given at the hearing. 

 
In his report to the IEB, Administrative Assistant Wilson observed that Lewis’s 

attendance record showed he had approximately 60 authorized absences during the 
period from August 19, 2014 through August 8, 2015.  In addition, Wilson reported that 
Lewis had reached six points under the attendance policy twice previously in 2015.27  
Wilson included a copy of the company’s Attendance and Punctuality Policy in his report 
and explained how it was applied to Lewis’s absences between August 3 and August 
10, 2015 to bring his point total to eight.28  

 
Wilson addressed Lewis’s argument that he should have been allowed to use a 

vacation day to cover one of his absences and that he should only have received a 
disciplinary layoff for the other absences because they were covered by medical 
documentation.  Wilson stated that Lewis would have needed to be present for the 
company to have administered the three-day disciplinary layoff after he accumulated 
seven points.  Instead, Lewis remained off work an additional day and received another 
point bringing his total to eight.  When he accumulated eight points he was subject to 
termination under the policy.  Wilson’s report states: 

 
“Again, it must be reemphasized that the 3-day layoff, prior to termination, 
would have to be administered when the appellant actually returned to 
work after his 7th point, which was assessed on August 7, 2015. However, 
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 Record, p. 24. 
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 Record, p. 27. 
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 Record, p. 52. 
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as mentioned above, the appellant did not return to work until August 10, 
2015.  In essence, he had attained the 8th point during this furlough.  And 
in accordance with the agreement, the union submitted that even if the 
appellant was credited with the second letter presented from his personal 
physician, it was provided on 8-11-2015, the day after he returned to work.  
The unpunctuality of the second letter effectively nullified the company’s 
requirement to accept it.”29 
 
Wilson reported that Lewis testified about his medical documentation during the 

hearing.  He said the note from Northwest Ohio Urgent Care to cover him from 8-4-15 to 
8-5-15 should not have been presented to the company.  Lewis stated that he did not 
know why the Northwest Ohio Urgent Care center faxed the second note to the 
company.  According to Wilson’s report, Lewis suggested that there was some 
impropriety involved in this communication.  According to Wilson, Lewis testified that the 
only medical documentation the company should have received was the letter from his 
own personal physician, Dr. Mark Nadaud.  Wilson’s report states: 

 
“Instead, the appellant enunciated that the only medical documentation 
that should have been presented to the company, in his defense, was the 
letter from his own personal physician, Dr. Mark Nadaud.  However, the 
appellant’s claim that some sort of treachery existed between the 
company and his Northwest Ohio Urgent Care provider fails for a lack of 
direct physical and/or documentary evidence and any other form of 
substantive proof.”30 
 

Wilson reported that Lewis staunchly denied that he requested the Ohio Urgent Care 
facility to fax the second doctor’s excuse to KTPO.  Wilson commented that an arbitrator 
would be unlikely to credit Lewis’s testimony on this point. 
 

Wilson concluded, however, that the determinative factor in Lewis’s case was the 
fact that he had accumulated eight points under the company’s no-fault attendance 
policy.  Wilson found that the union’s decision to withdraw Lewis’s grievance was 
rational once all efforts to negotiate a settlement had been exhausted.  Wilson’s report 
states: 

 
“In the end, the appellant procured eight (8) points under the 8-Point No-
Fault Attendance Policy.  As such, the union was effectively foreclosed 
from any meaningful bargaining with the company in pursuit of maintaining 
the appellant’s employment and/or establishing any leverage in 
challenging their decision.   
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 Record, p. 57. 
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The union concluded that it could not convince the company to reinstate 
the appellant.  The union further reasoned that it could not induce the 
company to consider a last chance reinstatement waiver.  The union 
finally resolved that this case would not prevail before an arbitrator, and 
we can find no reason to disagree with that decision.  We, also, can find 
no reason to believe that the grievance was withdrawn because of fraud, 
discrimination, or collusion with management, or was devoid of a rational 
basis.”31 
 
Wilson denied Lewis’s appeal and the IEB adopted his report as its decision.  

President Williams provided Lewis with a copy of the IEB’s decision on April 6, 2016.  
Lewis has now appealed the IEB’s decision to the Public Review Board (PRB). 

 
ARGUMENT 

 
A. Raymond H. Lewis, Jr.: 

I was employed as a fork truck operator.  I was assessed 8 points and terminated 
by KTPO on August 11, 2015.  The union withdrew my discharge grievance following a 
step 3 meeting.  I wish to appeal that decision.  My termination was not warranted under 
the company’s attendance policy.  I should have gotten a 3-day disciplinary layoff.  I 
called in every day that I was absent and submitted doctor’s slips to cover those days 
when I returned.  I had vacation time to cover the absences.  The company refused to 
apply my vacation time and rejected my medical documentation.  

 
KTPO was trying to procure my discharge because of my record of disability and 

because I am 58 years of age.  
 
B. International Union, UAW: 

The local union attempted to work out a settlement to save Lewis’s job, but 
KTPO management was unwilling to bring him back to work on a last chance 
agreement.  Absent such a settlement, the local chairperson determined that the union 
had little chance of successfully arbitrating a grievance to obtain Lewis’s reinstatement.  
This decision was based on the terms of the attendance policy, Lewis’s attendance 
record, and the ambiguity created by his multiple doctor’s notes. 

 
In his appeal to the PRB, Lewis continues to insist that he should not have been 

terminated because he had a doctor’s note to cover his absences.  He does not attempt 
to explain the discrepancy between his first and second notes from Northwest Ohio 
Urgent Care, nor does he grapple with the precise terms of the attendance policy.  
Rather, he argues that the company was trying to obtain his discharge because of his 
disability and his age.  Lewis has not presented any evidence to support these claims. 
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Without any evidence to support this type of assertion, it cannot serve as a basis 

for concluding that the union acted improperly.  Put another way, there is no evidence 
that the local union improperly ignored evidence that KPTO used Lewis’s violation of the 
attendance policy – or worse, that the company manipulated the policy – as a cover to 
terminate Lewis for discriminatory reasons.  Lewis has failed to present any evidence 
that the local union acted irrationally, or engaged in fraud, discrimination, or collusion 
with management.  

 
DISCUSSION 

 
A point system such as the one adopted by KTPO is intended to eliminate 

chronic attendance problems.  The warning notice issued by the company when an 
employee reaches six points under the policy articulates this purpose clearly. It states: 

 
“1. The employer expects each employee to maintain a reasonable 

level of timely and productive attendance, and that employees hired 
to work a designated schedule must be available to work that 
schedule; 

2. The employer expects said employee to be rehabilitated and 
eliminate the attendance problem; …”32 

The points have no bearing on the legitimacy of an employee’s reason for being absent.  
The point system is designed to warn an employee that his or her performance is 
unsatisfactory and might lead to termination.  Lewis had received two of these six point 
warnings prior to his termination on August 12, 2015.  Yet, despite these warnings that 
his attendance was unacceptable, Lewis missed six consecutive days from work without 
providing any convincing explanation for his absence.  Under the circumstances, 
Lewis’s argument that he should only have accumulated seven points under the 
attendance policy when he returned to work on August 10, 2015, or that he should have 
been allowed to apply a vacation day to avoid his eighth point would be unlikely to 
persuade an arbitrator that he was unjustly terminated.   
 

Lewis does not appear to have raised his concern with Chairperson Dye prior to 
the union’s decision to withdraw his grievance that a disability or his age motivated the 
company’s application of the attendance policy to him.  There is no doubt that Lewis’s 
extensive use of authorized absences, in addition to the points he received for 
unexcused absences or absences due to illness or injury, influenced the company’s 
decision on his grievance.  Management refused to consider Chairperson Dye’s request 
to have Lewis reinstated on a last chance basis based on Lewis’s poor attendance and 
disciplinary record.  This does not amount to discrimination based on age or a disability, 
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however.  Management has a right to insist that employees report to work on a regular 
basis.     

 
Lewis has not explained the nature of his disability or why this should have 

prompted management to apply the attendance policy to him unfairly.  In fact, it is not 
clear from the record what caused Lewis to miss work for six consecutive days in 
August 2015.  The excuses he presented on his return to work do not explain why he 
was unable to work.  This lack of specificity alone might have justified management’s 
demand for additional documentation, even if there were no problems with the dates.  In 
this case, the documents Lewis presented upon his return to work did not cover the 
entire period of his absence.  Management’s inquiries about Lewis’s documents 
produced evidence that Lewis had obtained altered documents that did not reflect an 
actual period of illness or disability in order to cover his extended absence. 

 
Our jurisdiction to review decisions made by local union representatives with 

respect to grievances is limited to claims that the handling of the matter was influenced 
by impermissible factors such as fraud, discrimination, or collusion with management, or 
that the decision was devoid of any rational basis.33  Lewis does not claim that 
Chairperson Dye’s decision to withdraw his grievance was improperly motivated and the 
record would not support such a claim.  Dye pursued Lewis’s grievance to the third step 
of the grievance procedure where he attempted to negotiate a settlement for Lewis that 
would have preserved his job.  When management refused to agree to such a 
settlement because of Lewis’s poor attendance and disciplinary record, Dye had to 
evaluate the likelihood that an arbitrator would order the company to reinstate Lewis.  
We believe that Chairperson Dye’s conclusion that he could not obtain Lewis’s 
reinstatement through arbitration was rational based on this record.  

 
The decision of the IEB is affirmed.   
 

                                      
33

 International Constitution, Article 33, §4(i). 


