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Whether Local Union 2250’s handling of Charles McCombs’s discharge 

grievance lacked a rational basis. 
FACTS 

 
Charles McCombs was employed at the General Motors Assembly Plant in 

Wentzville, Missouri, in a bargaining unit represented by UAW Local Union 2250.  He 
has a seniority date of April 15, 1985.1  On November 7, 2013, McCombs was 
discharged by General Motors.  The Notice of Disciplinary Action issued to McCombs 
gave the following reason for the discharge: 

                                      
1
 Record, p. 121. 
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“Due to your actions on 11-06-13, when you entered a robot cell (blackout 
booth) without properly locking out.”2  

GM prepared a Safety Reporting Form giving the following description of the 
incident: 

 
“Millwright jumped over a partition wall into the live deadener robot zone 
without being locked out.  Employee stated to supervisor that he wanted to 
push the job forward.”3 

The Safety Reporting Form characterized the incident as a simple near miss and 
described the following correction: 
 

“Immediately informed employee to get out of the live robot zone and 
follow lockout procedures.  Lockout procedures and signs were posted at 
the deadener station per safety guidelines.”4 

Jeff Chema, the supervisor who placed McCombs on notice for the incident, described it 
as follows: 
 

“At 4:55 pm on 11/6/13, while working with another tradesman in the 
“blackout” booth at location T67, C. McCombs jumped over the partition 
wall east of the hand spray zone and into a live robot zone.  I was up in 
the screen guard and immediately asked him what he was doing, stated 
that it was a lockout zone and that he needed to get out immediately.  At 
that same time, Mike Danielson and Dawn Skapinski ran over to me (from 
the operator console at floor level) and asked why Charlie was in the zone 
because the zone was not locked out or secured.  By now, Charlie had 
jumped back over the partition and I again stated that it was a lockout 
zone.  He did not answer me.  I placed him on notice.”5   

Mike Danielson and Dawn Skapinski provided emails to the company confirming that 
they had witnessed McCombs enter the robot cell by jumping over a wall while the cell 
was still powered on.6 
 

During a disciplinary interview conducted in accordance with Paragraph (76a) of 
the UAW-GM National Agreement, McCombs stated he thought the area was locked out 

                                      
2
 Record, p. 20. 

3
 Record, p. 6. 

4
 Record, p. 6. 

5
 Record, p. 16. 

6
 Record, pp. 18 and 19. 
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when he entered it.  He explained that there was a breakdown and he was directed to 
enter the blackout booth and fix it.  He maintained that he just did what he was told to 
do.  McCombs asserted that he was unfamiliar with the blackout procedure at this 
particular location.7  McCombs submitted a statement signed by Michael E. Lyons 
indicating Supervisor Chema knew McCombs was in the live robot cell and did not call 
him out until he was alerted to the situation by Mike Danielson and Dawn Skapinski.  
Lyons wrote: 

 
“On 11-6-13, at approximately 5:00 pm, I was responding to a breakdown 
at the blackout booth.  I observed Jeff Chema in the screen guard 
watching the millwrights.  Never said anything to Charlie till Dawn and 
Mike Danielson yelled to Jeff it wasn’t properly locked out and Jeff told 
Charlie to come out and he was put on notice and then Charlie & Randy 
came over by the panel and asked me where to lock out the robot.  I 
showed them and they put their safety locks on.”8 

On November 7, 2013, Local Union 2250 filed Grievance No. C1160555 
protesting McCombs’s discharge as excessive and unjust.9 

 
On September 15, 2014, Charmagne Schneider of the Missouri Commission on 

Human Rights (MCHR) sent an email to McCombs regarding his agreement to withdraw 
a complaint of discrimination against General Motors in return for a last chance 
reinstatement agreement.  Schneider asked McCombs to sign the withdrawal form and 
the last chance agreement and return them to the MCHR.10  GM’s attorney Sarah 
Millsap contacted Schneider at the MCHR about the settlement agreement.  Millsap 
wrote:  

 
“As you and I discussed by phone, Mr. McCombs executed the Special 
Last Chance Agreement on Friday.  Attached is a signed copy of that 
Agreement.  I anticipate General Motors will sign off on the Agreement 
shortly.  I will provide you with a fully-executed copy of the Last Chance 
Agreement as soon as possible.  

As you indicated, Mr. McCombs will also need to execute the withdrawal 
form.  I’ll let the two of you work through those details, but I would 
appreciate notification when the matter is withdrawn.  Thank you.”11 

                                      
7
 Record, pp. 24-26. 

8
 Record, p. 28. 

9
 Record, p. 31. 

10
 Record, p. 35. 

11
 Record, p. 36. 
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Attorney Millsap forwarded a copy of the Last Chance Agreement to McCombs 
on September 15, 2014.  Millsap explained to McCombs that she had altered the 
Agreement to eliminate the Local Union as a party.  She asked McCombs to initial the 
changes and return the initialed copy to her.  Millsap’s email to McCombs states: 

 
“Attached please find a Special Last Chance Agreement and General 
Release and Settlement Agreement signed by General Motors.  Please 
note that the Union did not sign the Special Last Chance Agreement.  It is 
my understanding that the Union agreed with the terms of the Last 
Chance Agreement, but did not see any reason it needed to be a party.  
As such, I struck the provisions of the Agreement referencing the Union as 
a party. 

You may certainly consult with your Union representative about this 
matter.  However, I ask that you please initial next to the changes in the 
Special Last Chance Agreement and return an initialed copy to me, so that 
I know you are aware the Union did not sign.  You are welcome to contact 
me with questions.”12   

McCombs did not initial the altered Special Last Chance Agreement.13  On September 
17, 2014, McCombs sent a fax to Schneider and to Millsap stating that he would not 
withdraw his charge of discrimination unless the original reinstatement agreement 
remained in effect.14  On November 20, 2014, the MCHR notified McCombs that it was 
closing its investigation into his charge of discrimination.15 
 

McCombs subsequently filed a complaint with the National Labor Relations 
Board (NLRB) regarding the local union’s handling of his discharge grievance.  Field 
Examiner John K. Holderman sent an inquiry to Local 2250 Chairperson Mike Bullock 
regarding McCombs’s complaint on October 30, 2015.  Holderman’s email to Bullock 
states: 

 
“Mike, as we discussed in our phone conversation please find attached a 
request for information in the charge filed by Charles McCombs.  You 
mentioned in our phone conversation that McCombs and his attorney 
drafted a last chance agreement.  McCombs denies this and states the 
agreement was drafted by GM. He stated [he] was unwilling to sign off on 
it because it limited his future rights.  I am confused by this.  I am under 
the impression GM and UAW routinely enter into last chance agreements.  
If this is the case, I am not sure what sets this one apart from any other 

                                      
12

 Record, p. 37. 

13
 Record, p. 40. 

14
 Record, pp. 46 and 47. 

15
 Record, p. 48. 
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one.  I know you are busy with contract negotiations, so I gave a two-week 
deadline for a response.”16   

Bullock responded to Holderman on November 9, 2015.  According to Bullock, Zone 
Committeeperson Torkey Graham met with GM management several times in an effort 
to resolve McCombs’s grievance, but GM was steadfast in its refusal to return 
McCombs to active employment.  Bullock reported that on September 15, 2015, GM 
management representative George Herina informed him that McCombs’s grievance 
had been resolved on the basis of a Confidential Settlement Agreement and a Special 
Last Chance Agreement.17  In accordance with these agreements, McCombs agreed to 
withdraw any pending grievances against GM.18  Bullock reported that the Union 
received a copy of the Confidential Settlement Agreement and Special Last Chance 
Agreement and signed a receipt for them on December 8, 2014.  Bullock attached a 
copy of the receipt to his letter.19  Bullock further explained that the settlement 
agreements were not negotiated by the Union.  He wrote: 
 

“…The two documents that Mr. McCombs signed were not initiated by the 
Union.  I am not sure who initiated them, but both of the documents have 
been used by General Motors in the settlement of other cases with the 
Union.  Mr. McCombs was directed by the Last Chance Agreement to 
return to work within 5 business days.  Mr. McCombs did not return and 
has had no conversation with Mr. Graham or myself preceding the 
agreeing of the two agreements or after signing them.  The grievances 
have been withdrawn per the two documents that Mr. McCombs signed.”20 

Holderman wrote back to Bullock on November 18, 2015, with an additional inquiry.  
Holderman’s email states: 
 

“Just a couple of questions.  McCombs states that he signed the 
Agreement but then was later informed the Union refused to sign the 
Agreement.  Why was that?  He was later sent a modified Agreement 
along with correspondence from the employer stating that the Union 
agreed with the terms of the Agreement but did not see reason to be a 
party to the Agreement.  The Employer then struck the signature line.  He 
was asked to initial beside the change indicating he was aware the Union 
did not sign the Agreement.  It was then that McCombs refused to do so 
stating that if the Union was not willing to be a party to the Agreement, 
then he was not either.  He stated if it were a joint agreement he would be 

                                      
16

 Record, p. 55. 

17
 This is an error.  The Special Last Chance Agreement was dated September 15, 2014.  (Record, p. 40)   

18
 Record, p. 52 

19
 Record, p. 53. 

20
 Record, pp. 54-55. 
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fine with it, but not unless it was.  Given that it was not a joint agreement, 
McCombs was afraid that the Union would no longer have the ability to 
represent him during the life of the Agreement.  He contends being he 
never initialed off on this modified Agreement that it was never executed, 
that he was never allowed to return to work and thus, the initial grievance 
should still be processed.  Could I get the Union’s position on that?”21  

On January 25, 2016, NLRB Region 14 Director Daniel Hubbel issued a letter 
dismissing McCombs’s complaint because there was insufficient evidence to establish a 
violation of the National Labor Relations Act (the Act).22  On February 25, 2016, the 
NLRB issued a letter rejecting McCombs’s appeal from the dismissal of his complaint 
against Local Union 2250.  Director Deborah M. P. Yaffe of the Office of Appeals gave 
the following explanation for the Board’s decision: 

 
“While you contend on appeal that the last chance agreement should be 
considered void because you did not agree to the changes made to the 
agreement that removed the Union as a party to the agreement, there was 
no probative evidence offered during the investigation that you 
communicated to the Union at the time that you no longer wished to enter 
into the last chance agreement that would have returned you to work.  
Thus, in the absence of any communication from you, the Union, upon 
notification of the agreement and in accordance with the terms thereof, 
withdrew the grievance based on the ‘good faith’ assumption that you had 
signed and entered into the settlement agreement and last chance 
agreement.  There was no evidence presented that would support a 
finding that the Union was motivated by unlawful considerations when it 
withdrew your grievance.  While, arguably, the Union should have notified 
you that it had withdrawn your grievance, a union’s mistake in handling a 
grievance will not necessarily establish a breach of the duty of fair 
representation.  The Board has held that ‘mere negligence,’ without more, 
in the handling of a grievance, including mere inadvertent error, 
negligence, or poor judgment, is not sufficient to establish a violation of 
the Act.  Great Western Unifreight, 209 NLRB 446 (1974).”23 

McCombs appealed the decision to withdraw Grievance No. C1160555 to the 
membership of Local Union 2250 on March 22, 2016.24  McCombs stated that he was 
submitting his appeal within the time limits established by Article 33 of the UAW 
Constitution.  He gave the following explanation for the timing of his appeal: 

 

                                      
21

 Record, p. 54. 

22
 Record, p. 56-57. 

23
 Record, pp. 58-59.   

24
 Record, pp. 60-62.   
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“Pursuant to Art 33 and applicable time limits set forth. I received a letter 
from the NLRB concerning Grievance #C1160555 and my discharge 11-7-
2013 on Feb 27, 2016, stating the Local decided to withdraw it in (good 
faith) for the company, approx. Sept 2015.”25 

McCombs wrote that the NLRB’s letter stated that the local union decided to keep his 
grievances out of the procedure for one year, contrary to his instructions, and that he 
was also appealing that decision.  His appeal states: 
 

“…I’m appealing that decision as well as the foregoing ones also to the 
membership, etc.  It also stated the Local decided to keep my grievances 
at Wentzville against my instructions and out of the procedure approx 1 
yr.—I’m appealing that decision also. …”26   

In addition, McCombs wrote that the NLRB’s letter reported that the local union claimed 
he signed an agreement with management.  McCombs denied that claim.  His appeal 
states: 
 

“…The Local can’t produce what doesn’t exist.  I signed a joint agreement 
between Union and Management, ask their lawyer.  It required all three of 
us to sign or the agreement was off, read it.  I refused the second one 
because it was not joint, therefore illegal according to the International and 
state law (not a right to work state) collective bargaining, not individual 
bargaining.  So, the Local decided to punish me for not signing the second 
one (not management) by withdrawing my grievances. …”27 

McCombs indicated that he was appealing the decision to withdraw his grievance.  
McCombs went on to describe his efforts to resolve his grievance and his intention to 
pursue his appeal.  He wrote: 
 

“…I’ve sent both Torkey Graham and the Chairman enough documents to 
prove my case that I received thru FOIA, no reply.  Soon as that grievance 
leaves Wentzville, it will be settled; that’s why it never left.  I will be waiting 
a week or two before sending my appeal to the IEB, then the PRB, as set 
forth in the Constitution. …”28 

McCombs concluded by saying that there was no legitimate reason for a discharge 
grievance to be held at the plant for more than a couple of weeks. 

                                      
25

 Record, p. 60.  Yaffe’s letter adopted the erroneous reference to the date of the Last Chance 
Agreement as September 15, 2015. (Record, p. 58) The Last Chance Agreement was actually dated 
September 15, 2014, so the grievance was withdrawn in September 2014.  

26
 Record, p. 60.   

27
 Record, p. 60. 

28
 Record, pp. 60-61. 
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On May 5, 2016, McCombs appealed the membership’s failure to act on his 
appeal to the International Executive Board (IEB).29  McCombs reported that the local 
union had withdrawn his grievance without notifying him.  He explained that he only 
discovered that his grievance had been withdrawn on February 27, 2016, when the 
NLRB dismissed his appeal.  McCombs challenged the NLRB’s claim that the local 
union believed he had accepted the terms of the last chance agreement.  He stated that 
the terms of the last chance agreement were unacceptable because they would not 
have permitted him to file a grievance even if he were completely innocent of an alleged 
offense.  He also disputed the local union’s claim that it had no involvement in the 
negotiation of that agreement.  He pointed out that the Company would have been 
required by Paragraph (219) and Paragraph (220) of the National Agreement to submit 
the last chance agreement to the local union for review prior to accepting it.30  His 
appeal states: 

 
“…Every LCA I ever heard of allows for grieving innocence or guilt but not 
this one.  The Local never intended to sign the agreements or help me 
with the exclusion paragraph as told to me, just trick me into signing.  
They had to run the agreement thru the Local first before I got them (Par. 
219 & 220 International).  At the very least, when they were made aware 
of them somebody should have been wrote up or clean them up. …”31 

McCombs stated that he had requested a number of grievances in connection 
with the incident in the blackout booth on November 6, 2013.  He argued that the local 
should have filed a grievance against management for knowingly sending him into a live 
blackout booth.  He charged he was given incorrect instructions about how to lock out 
the booth and that he had not been provided the same training in the procedure as 
other employees.  He asserted that he had been discharged during a period when he 
ought to have been out of the plant receiving workers’ compensation benefits, because 
he was still using narcotics for pain in connection with the treatment of a work-related 
injury.  The appeal states: 

 
“…I also learned that the Local had not written any of the grievances I had 
asked for starting in 2013 (enclosed).  1.  Knowingly sent me into a live 

                                      
29

 Record, p. 66. 

30
 Paragraph (219) of the 2011 UAW-GM National Agreement provides: 

“With respect to any matter that is to be negotiated locally the Corporation will fully inform 
the Union, and the Union will fully inform the Corporation, as to the limits, if any, set by 
higher authority upon the scope of the local negotiations.” 
 

Paragraph (220) of the 2011 UAW-GM National Agreement provides: 

“No provisions of any local agreements between local Plant Managements and Shop 
Committees therein shall supersede or conflict with any provisions of this Agreement.” 

31
 Record, pp. 66-67. 
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cell.  2.  Told wrong way to lockout new blackout booth.  3.  No retraining 
LOTO new blackout booth like other trades and production.  4.  No safety 
Rep. call on 11-6-2013.  5.  Discharged while on Work Comp.  Prescribed 
narcotics and Work Comp.  6.  Violating Para. 219 and 220 of the 
International.  7.  Bargaining in bad faith, no return to work letter.”32 

McCombs argued that the local union refused to represent him in connection with 
these complaints and now refused to process his appeal to the membership.  He 
charged that the persons responsible for handling his appeal were acting with 
intentional malice.  McCombs wrote: 

 
“…I now appeal to the International Executive Board the decisions by the 
Local to not allow the membership to hear my appeal, to not have wrote or 
write any of my aforementioned grievances asked for, withdrawing my 
grievance in secret, and in holding my discharge grievance out of the 
process for an unjust and unethically long time.  The head of Labor 
Relations already told them no, 11-6-2013.  This was plain and simple 
(intentional and cruel) for no reasonable excuse except to keep me from 
due process. …”33  

In addition, McCombs argued that the local union acted deceptively in collusion with 
Human Resources Manager George Herina to prevent his grievance from being 
appealed to the Regional level.  He wrote: 
 

“…Had my Local stepped my case past George, I would have retired by 
now.  They represented him not me.  If I can get these documents, I‘m 
sure they did also.  I have no job.  Why in God’s name would my Local 
hold my grievance while I begged them to step it, only one logical reason.  
I told them I can give them anything they need.  I did.  I’ll give it to you or 
anybody willing to help me.  If a retired member hadn’t felt sorry for me 
and brought me a copy of my grievance and told me it hadn’t and wasn’t 
going anywhere so I could take it to the NLRB, I’d still be waiting. …”34 

McCombs reported that he submitted his appeal to the membership with the local 
union recording secretary by certified mail.  He attended the membership meeting on 
April 20, 2016, but his appeal was never presented.  McCombs’s appeal was presented 
to the Local 2250 Executive Board at a meeting on April 18, 2016.  The minutes of that 
meeting indicate that the appeal of Charles McCombs was found to be improper.35  On 
May 12, 2016, Local 2250 sent McCombs a notice describing the Local Executive 
Board’s decision on his appeal.  The notice states: 

                                      
32

 Record p. 66. 

33
 Record, p. 66. 

34
 Record, p. 67. 

35
 Record, p. 64. 
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“This letter is to inform you that your request to appeal Grievance 
#C1160555 was presented to the Executive Board on April 18, 2016, and 
was found to be improper according to Article 31, Section 2(b) of the UAW 
International Constitution.”36   

On May 18, 2016, McCombs wrote to the IEB objecting to the Local Executive Board’s 
use of Article 31 to reject his appeal and to the suggestion that the appeal was untimely.  
McCombs pointed out that he was not appealing any resolution of Grievance No. 
C1160555, but the local union’s failure to act on it in any way.  McCombs wrote: 
 

“…I appealed the actions taken and not taken by the Local concerning 
same said grievance—to the membership, not the E-Board, since the 
membership meeting was held at the regular time and less than 45 days 
after my appeal, I was there.  Article 31 has nothing to do with Article 33 
which I filed.  The grievance was stepped 11-7-2013, when the head 
supervisor of Labor signed and refused it.  The Board had it from that 
point on.  Seeing as how the Local has yet to inform me of whether or not 
the NLRB was right in regard to my case (withdrawn, no other grievances 
written), I can’t be untimely.  I’m acting on information I received from 
another entity as soon as I was told by them.  My Local still hasn’t and will 
not give me any info on my case. …”37 

On August 2, 2016, President Williams’s staff remanded McCombs’s appeal to 
the membership of Local Union 2250.  Presidential Administrative Assistant Allen 
Wilson informed the local union that its application of Article 31 to McCombs’s appeal 
was incorrect.  He directed the local union to place McCombs’s appeal on the agenda at 
the next regularly scheduled membership meeting and to inform McCombs promptly of 
the membership’s action on the matter.38  On August 23, 2016, Local 2250 informed 
McCombs that the membership denied his appeal during a meeting on August 17, 2016.  
The Local advised McCombs that he could appeal the membership’s decision to the IEB 
in accordance with the procedures set forth in Article 33 of the UAW Constitution.39 

 
McCombs appealed the membership’s action on his appeal to the IEB on August 

27, 2016.40  Administrative Assistant Wilson conducted a hearing on McCombs’s appeal 
on October 21, 2016.41  After reviewing all of the documents submitted by McCombs 

                                      
36

 Record, p. 68.  Article 31, §2, describes the time limits applicable to filing charges.  There is no 
subparagraph (b) in Article 31, §2. 

37
 Record, p. 69. 

38
 Record, pp. 77-78. 

39
 Record, p. 79. 

40
 Record, p. 80. 

41
 Record, p. 81. 
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and Local Union 2250, Wilson concluded that McCombs’s grievance had never actually 
been withdrawn from the procedure.  Wilson wrote: 

 
“During the hearing, it was discovered through voluminous amounts of 
paperwork and outside agency reports to the contrary, that your appeal 
was, strikingly, still active in the procedure.  Consequently, after further 
review of your case file, it has been determined that your attempt to 
appeal to this office was premature from the outset.  Further, the letter 
received by this office from the local union, dated August 23, 2016, in 
which your appeal was denied by the local union membership, was 
procedurally defective.  The local union should never have acted on a 
grievance appeal if it was still active in the procedure.”42 

On October 26, 2016, therefore, Wilson sent McCombs a letter rejecting his appeal 
pursuant to Article 33, §2(a) of the Constitution. 
 

McCombs appealed Wilson’s rejection of his appeal to the Public Review Board 
(PRB) on November 25, 2016.43  Upon receipt of McCombs’s correspondence, the PRB 
staff contacted the International Union and requested clarification of the status of 
McCombs’s grievance.  On December 8, 2016, Administrative Assistant Rick Isaacson 
of the International President’s staff sent an email to Region 5 Assistant Director Vance 
Pearson asking for a response to the following questions in connection with the 
processing of Grievance No. C1160555: 

 
“What is the current status of Grievance #C1160555? 

Has it been advanced to the International step of the grievance 
procedure?  If so, when is it going to be met on?  If not, why not?”44 

On December 15, 2016, Assistant Director Pearson forwarded an email from Local 
2250 Chairperson Mike Bullock to Isaacson responding to his questions.  Bullock wrote 
that Grievance No. C1160555 was still open, but that a settlement had been worked 
out.  According to Bullock, the settlement had not yet been presented to McCombs.  In 
response to the question why the grievance was not advanced to the International step 
of the procedure, Bullock wrote that the grievance was not referred to the International 
because McCombs’ disciplinary record would have made it difficult for the Union to 
negotiate his reinstatement.  Bullock reported that the zone committeeperson felt that 
he would have sufficient leverage at contract time to negotiate a satisfactory 
settlement.45  

                                      
42

 Record, p. 84. 

43
 Record, pp. 86-87 

44
 Record, p. 88. 

45
 Record, pp. 89-90. 
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On January 3, 2017, GM Labor Relations Manager George Herina sent a letter to 
McCombs informing him that all matters concerning his discharge had been resolved 
and as a result he was being offered the opportunity to return to active employment 
effective January 9, 2017.  McCombs was instructed to report to work within five 
working days of January 9, 2017.  He was further informed that if he did not report by 
January 13, he would be considered a voluntary quit.46  On January 9, 2017, 
Chairperson Mike Bullock sent McCombs a copy of the Special Last Chance Agreement 
negotiated in settlement of Grievance No. C1160555.47  Bullock reported that the 
settlement negotiated by Zone Committeeperson Torkey Graham is identical to the 
settlement that McCombs originally agreed to on September 12, 2014.48 

 
On January 19, 2017, the Public Review Board (PRB) received a communication 

from McCombs indicating that he had reported to the Wentzville plant as instructed, but 
that he found the terms of his reinstatement unacceptable and rejected the settlement.  
He was then escorted out of the plant.  PRB Director Barbara Klein wrote to McCombs 
and asked him to explain what remedy he was seeking from the PRB with his appeal.49  
McCombs responded that he wanted his grievances referred to the next step of the 
procedure.  He pointed out that the Special Last Chance Agreement provided to him on 
January 9, 2017, was the same settlement offer that the union refused to sign three 
years ago.  He stated he had documents showing that his actions on November 6, 
2013, were reasonable.  He maintained that Committeeperson Bullock’s claim that the 
local union intended to resolve his grievance during local negotiations made no sense.  
McCombs wrote: 

 
“…Either a deal was made to bypass my grievances and sign the Local 
Agreement anyway or they were already withdrawn and reinstated after.  I 
want my grievances to move thru the procedure.  I would like to complete 
this appeal before starting it all over again. …”50 

On January 25, 2017, the PRB remanded McCombs’s appeal to the IEB for the purpose 
of conducting an investigation into the handling of McCombs’s grievance and compiling 
a record reflecting the actions taken by Local Union 2250 to resolve the matter.51 
 

President Dennis Williams’s staff prepared a report to the IEB on McCombs’s 
appeal based on the information that was submitted during the hearing conducted by 
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 Record, p. 98. 

47
 Record, pp. 100-106. 

48
 Record, p. 97. 
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 Record, p. 108. 

50
 Record, p. 109. 

51
 Record, pp. 110-111. 
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Administrative Assistant Allen Wilson on October 21, 2016.52  Wilson’s report includes a 
copy of Grievance No. C116055, which shows that the grievance was denied by George 
Herina on November 7, 2013, the day it was filed.  The grievance indicates that it was 
not resolved and was referred to the next step.  Wilson made the following comment on 
the proceedings at this point: 

 
“After unsuccessful deliberations with the Company, the Union determined 
that it could not convince them to reconsider the reinstatement of the 
appellant because of the ostensive seriousness of the violation in 
question. Thus, the Union concluded that, based upon the unfavorable 
circumstances that they were faced with, the potential of a successful 
arbitration was highly improbable.  The Local Union further contended that 
a last chance agreement was probably the best chance for a satisfactory 
outcome.  However, on September 12, 2014, it appears, unbeknownst to 
the Local Union, that the following Special Last Chance Agreement was 
agreed to by the appellant and the Company representative. …”53 

Here, Wilson included a copy of the last chance agreement signed by Charles 
McCombs on September 12, 2014, and by George Herina on September 15, 2014, with 
the signature line for the UAW crossed out.54  
 

Wilson reported that when the representatives of Local Union 2250 appeared at 
the hearing he conducted on October 21, 2016, they maintained that McCombs’s 
grievance was still open.  Wilson’s report states: 

 
“Despite the appellant’s charges to the contrary, the investigative hearing 
revealed that the local union had not settled and/or closed the grievance 
at hand.  The local union testified that its stratagem called it to place the 
grievance on hold in an effort to revisit it during contract negotiations when 
added pressure could be placed on the Company to attain a more 
successful outcome for the appellant. …”55 

Based on this testimony, Wilson issued a letter remanding McCombs’s appeal to the 
local union for further processing.  Wilson reported that the President’s staff instructed 
the local to push the grievance forward and discontinue its strategic hold on the 
process.  Wilson went on to describe the presentation of the second Special Last 
Chance Agreement to McCombs in January 2017.56  As part of his report to the IEB, 
Wilson reproduced a copy of a letter dated March 13, 2017, from Committeeperson 
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Torkey Graham describing the negotiations that led to the January 2017 settlement 
offer.  Graham’s letter to Wilson states: 
 

“I met with George Herina, GM Labor Relations Manager several times 
over a two-week period in October 2016 in an attempt to settle Grievance 
#C116055.  Mr. Herina stated there was no grievance to settle, that 
Brother McCombs agreed on September 9, 2014, to a settlement of his 
grievance.  Mr. Herina stated that Mr. McCombs had 5 days to return to 
work after signing the settlement and he did not return.  Mr. Herina did not 
want to discuss or negotiate a settlement to Grievance #C116055.  In a 
subsequent meeting with Mr. Herina, I asked for the Par 64D letter that the 
Corporation should have sent to Brother McCombs for his ‘failure to return 
to work within five working days.”57  Mr. Herina stated that he did not have 
to send Brother McCombs a Par 64D letter because Brother McCombs 
was fired and Par 64D only applies to active employees.  I argued with Mr. 
Herina that when Brother McCombs did not return per the September 9, 
2014 agreement he should have been sent a Par 64D letter.  He 
disagreed.  I brought up the possibility of settling Grievance #C116055 
again.  Mr. Herina stated that he may be open to offering Brother 
McCombs the same agreement that Brother McCombs signed September 
9, 2014, but he would need approval from GM Legal.  Mr. Herina said that 
was the best he could offer, that Brother McCombs signed an agreement 
to return to work, did not return, and was still fired without a grievance per 
the agreement that he signed on September 14, 2014.”58 

Graham went on to give his version of what took place when McCombs returned to the 
plant on January 13, 2017. 
 

“At approximately 3:25 PM, Brother McCombs returned to Labor and was 
presented the identical last chance agreement that Brother McCombs had 
signed in 2014.  Brother McCombs questioned what ‘Code of Conduct’ 
meant.  I explained what Shop Rules are included in Code of Conduct.  
Brother McCombs asked if he called Jeff Chema, his previous supervisor, 
a ‘motherxxxxxx’ or ‘dumbass’ would he be fired.  I told him he would be.  
Brother McCombs then stated, ‘I’d be fired in a day under that agreement.’  
I explained to Brother McCombs that this was the same agreement he 
agreed to in 2014 and he couldn’t return to work unless he signed it.  
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Brother McCombs stated, ‘It ain’t right, I’ll be fired.  See ya, I’m going back 
to Texas and working.’  Brother McCombs then left the plant.  George 
Herina is contending that since Brother McCombs opted not to sign the 
agreement and report to work, Brother McCombs remains discharged.”59 

Wilson remarked that it is a well-accepted principle that the decision whether to 
take a grievance to arbitration is within the discretion of the grievance handler.  In this 
particular case, Wilson concluded that the decision of the local union representatives 
not to refer McCombs’s grievance to the next step of the procedure and potentially to 
arbitration was within their contractual authority.  His report states: 

 
“…A member is not entitled to command how his/her Union representative 
resolves a grievance.  Rather, it is the Union’s obligation to utilize its best 
judgment in determining the possibility of achieving a better result at the 
next stage of the grievance process.  In this instant case, the decision not 
to proceed to the next step of the grievance procedure, and potentially to 
arbitration, was made by the Local Union who has the contractual 
authority to do so.  Correspondingly, even though the Local Union did not 
elevate the appellant’s grievance appeal to the next level, it did determine 
that the best stratagem would be to place the grievance on hold until a 
potential better outcome could be attained with local management.”60 

Wilson concluded that Local Union 2250 made a rational decision to settle McCombs’s 
grievance in 2016 and offer him another chance for employment with the company.  He 
found no evidence that the union’s handling of the grievance settlement was influenced 
by fraud, discrimination, or collusion with management.  
 

Wilson denied McCombs’s appeal.  The IEB adopted Wilson’s report as its 
decision.  President Williams provided Charles McCombs with a copy of the IEB’s 
decision on April 20, 2017.  McCombs appealed the IEB’s decision to the PRB on May 
20, 2017.61   We heard the parties in oral argument on October 21, 2017.  

 
ARGUMENT 

 
A. Charles L. McCombs: 

The Union did not follow the rules for processing grievances in my case.  They 
did not respond to any of my requests for information about the status of the matter.  
They claim now that they were following some kind of a strategy.  Why did they keep 
that strategy a secret from me?  What I want now is for the grievance to go to the 
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Umpire.  The Company has already denied the grievance.  There is nothing more to be 
accomplished in the grievance procedure. 

 
If I could get my case before the Umpire, I would be compensated for all of the 

losses resulting from my discharge on November 6, 2013, because I did nothing wrong.  
On that day, a vehicle conveyor in the blackout cell jammed and my supervisor, Jeff 
Chema, directed me to move the job along.  I had not been trained on locking out this 
particular cell.  Supervisor Chema told me to go to the control panel and have the 
electrician demonstrate how to lock out the cell.  The electrician said not to worry about 
it; he would take care of it.  He said everything was dead.  I did not jump over a wall to 
get into the cell.  There was a portable partition in the area that was left behind by the 
contractor and I stepped over it.  After I had been in the booth for about 15 minutes, 
someone came and shouted, you are not locked out!  It turned out that the lockout was 
a two-step process.  When I entered the blackout booth, I was not aware that it was not 
fully locked out.  They claimed there was a hand-written sign on the partition explaining 
that the conveyor also needed to be locked out.  That is not the proper way to give 
employees notice of the lockout procedure.  Permanent placards are meant to be 
posted at the entrance to the cell.  

 
Under Appendix I to the UAW-General Motors National Agreement, the Local 

should have brought in a skilled trades person to evaluate the situation that led to my 
discharge.  They did not do this, so they did not understand what my job entailed or 
what management’s responsibilities were.  The local union just accepted management’s 
side.  The report to the IEB left out the interview of the safety supervisors.  Both the 
hourly and salaried supervisor stated that they do not do training on cells.  The training 
is done by the General Motors contractors who install the equipment.  These 
contractors also retrain affected skilled trades groups on new equipment.  They trained 
Gun Technicians, Electricians and Pipefitters.  They had not gotten to Millwrights yet, of 
which I am one.  

 
My job description does not allow me to guess how to shut down computerized 

equipment during breakdowns. The blackout booth in question is not a small isolated 
cell; it extends across an area 300 yards long.  There is no simple switch to lock out the 
cell.  The lockout process requires eleven keys and takes 20 minutes to shut down the 
area completely.  They did not direct me to shut down the entire area.  Jeff Chema did 
not want the entire booth locked out.  You cannot lock out the whole area when the 
plant is running.  I did exactly what I was directed to do.  The situation on November 6, 
2013, required supervision to prepare a safe operating procedure to clear the jammed 
operation in the blackout booth.  I have provided pages from a manual on Lockout 
Energy Control.  It states: 

 
“Is power required to perform task?  If exposure cannot be eliminated, 
determine whether power is required for performing the task.  If power is 
required, and you may be exposed to a hazard, contact your supervisor.  
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Your supervisor will provide you with a safe operating procedure (SOP).  
SOPs will be discussed in more depth in Unit 5.”62 

My supervisor and his supervisor both admit to not doing their jobs.  The 
committeeperson was not qualified to speak on skilled trades safety issues.  
Management keeps offering me a last chance agreement but only the local 
committeeperson and George Herina claim that I am at fault.  I should have been given 
the opportunity to show why they are wrong. 
 

The issue in this case is not the Union’s right to exercise discretion in the 
settlement of grievances.  The issue is my right to appeal those decisions.  On May 5, 
2016, I filed an appeal with the IEB protesting the withdrawal of my grievance.  I had 
documentation from the NLRB showing that the local union Chairperson admitted in 
writing that he had withdrawn my grievance.  The Chairperson did not claim to be 
engaging in any strategic maneuvers with my grievance in his communications with the 
NLRB.  He said that he withdrew the grievance in good faith based on his belief that I 
had signed the Special Last Chance Agreement in 2014.  I have a right under Article 33, 
§1 to appeal that decision.  This was only after the local union held on to my grievance 
for two years even though management refused to meet on it.  I have provided plenty of 
documentation to support my position, but the local union refused to investigate my 
arguments.  They should have either withdrawn the grievance or moved it on to the next 
step, but they took no action.  I had the right under the Constitution to appeal their 
refusal to act on my grievance.  

 
I provided the IEB with documentation to support all of my claims.  The Local 

sent them nothing they asked for.  The IEB’s denial of my appeal is based entirely on 
undocumented assertions.  Even if the local union made a good faith error in the 
settlement of my grievance, they had to tell me what their decision was so I could 
respond.  I have rights also.  This is a discharge grievance.  I have been begging the 
local union to take some action on it since 2013.  They kept it out of the system for 
years knowing they were not meeting on it.  They were not holding anyone else’s 
grievances out of the procedure pending local negotiations.  They signed the local 
agreement without dealing with my grievance.  There was nothing strategic in the local 
union’s failure to process my grievance.  

 
B.  Committeeperson Torkey E. Graham on behalf of Local Union 2250: 

I was not present on November 6, 2013, so I do not know exactly what 
Supervisor Jeff Chema instructed McCombs to do.  No one came forward to testify that 
Chema told McCombs to enter a live robot cell.  Even if he did, however, McCombs 
should have refused.  An employee can always refuse an order to perform an unsafe 
operation, and all skilled trades people understand that it is unsafe to enter a live robot 
cell.  Every person who is inside the cell must have a lock on the cell.  There are places 
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for multiple locks and each employee is responsible for locking out the cell when he is 
working in there.  As long as the employee remains working within the cell, his lock is 
supposed to be on the machine to ensure it remains locked out.  McCombs was an 
excellent worker during his many years of service at GM.  He may have been too hasty 
in his efforts to address the problem in the robot cell.  We did not feel his actions 
warranted discharge.  Nevertheless, what he did is recognized as a serious safety 
violation.  

 
The local union immediately filed a grievance protesting McCombs’s discharge.  

The grievance was denied and moved to step two of the procedure.  I discussed the 
grievance with McCombs at the local union hall on several occasions.  These were not 
formal grievance meetings, so there are no grievance notes, but I recorded my 
meetings with McCombs in my calendar.  The company would have been willing to 
reinstate McCombs in April 2014 with partial back pay in the form of profit sharing, but 
McCombs did not want to accept any compromise.  He maintained that his case was a 
winner.  So, we took no action on the grievance at that time.  The company was not 
pressing on the grievance time limits, because there was no increased liability to the 
company by allowing the matter to remain unresolved.  There was not really an open 
grievance in the procedure.  It was my intention to raise the issue again during local 
contract negotiations.  I believed management would agree to reopen the matter at that 
time.  Local negotiators exercise a lot of leverage.  On the other hand, if the local union 
had pushed the grievance to step three of the procedure, I believed it would simply have 
been withdrawn by the UAW-GM Department.  I wanted to avoid that.  I wanted to get a 
settlement that worked for McCombs.  I wanted him to sign the settlement himself 
before the local union agreed to it. 

 
I did not believe McCombs would have won reinstatement with full back pay if his 

case were presented to the Impartial Umpire.  In the first place, his claim that he was 
following the direct order of his supervisor was dubious, because the rule against 
entering a live robot cell is so well established.  In addition, McCombs’s disciplinary 
record would have been against him.  McCombs had a previous safety violation for 
unauthorized use of a roof ladder in 2007.  In 2008, McCombs was found under the 
influence at work, a charge which he did not protest.  In 2009, he was disciplined for 
screaming at a co-worker.  This kind of conduct is considered a serious violation.  In 
2011, McCombs once again appeared to have been drinking when he reported to work.  
It was determined that he was not intoxicated so he was allowed to return to his job.  
Later he was found sleeping.  

 
I do not know what was going on between General Motors and the MCHR.  We 

were not notified of these proceedings until we were presented with the Special Last 
Chance Agreement on September 15, 2014.  We do not know what claim McCombs 
raised with the Commission or why his complaint was not referred back to the union.  I 
refused to sign the Special Last Chance Agreement on September 15, 2014, because 
that would have amounted to a formal withdrawal of McCombs’s grievance and I knew 
from my previous discussions with McCombs at the local union hall that he did not want 
to accept a last chance agreement.  So, I did not want to do that.  I wanted to raise the 
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issue again during local negotiations.  However, after I refused to accept the last chance 
reinstatement in 2014, Labor Relations Manager George Herina would no longer 
discuss McCombs’s case with me.  

 
C. Administrative Assistant Rick Isaacson on behalf of the International 

Union, UAW: 

In response to McCombs’s appeal in September 2016, the IEB acknowledged 
that there was some confusion about the appropriate procedure at the local union level.  
The IEB’s investigation revealed that the grievance protesting McCombs’s discharge 
had never been officially withdrawn by the local union.  Further inquiry revealed that the 
decision to keep the grievance at Step 2 was a deliberate and tactical one made by 
Committeeperson Torkey Graham.  Graham kept the grievance at Step 2 because he 
firmly believed that if he advanced the grievance any further, it would be denied and 
McCombs would lose any chance of securing relief.  In April and May 2014, Graham 
discussed with McCombs the possibility of returning to work on a last chance 
agreement with partial back pay in the form of lost profit sharing.  McCombs rejected 
this approach, saying he wanted to be reinstated with full back pay and have Supervisor 
Jeff Chema fired.  Graham discussed reinstatement with McCombs again on at least 
one subsequent occasion, but McCombs told Graham that he preferred to wait.  In 
December 2016, the International Union urged the Region to find some resolution to the 
issue because the grievance had remained unresolved for three years.63  In response, 
the local union presented McCombs with a settlement agreement on January 13, 2017.  
The basis of the settlement was the same last chance agreement that McCombs 
rejected in September 2014.   McCombs once again rejected this settlement.  

 
After McCombs’s appeal to the PRB was scheduled for oral argument, the 

International Union approached GM once again about the possibility of a settlement that 
would be acceptable to McCombs and Local Union 2250.  The International Union was 
able to obtain an offer from the Company permitting McCombs to be reinstated for the 
purpose of retirement under normal retirement terms.  A copy of the final settlement 
offer has been included in the record.64  Under the terms of the proffered settlement, 
McCombs would have been reclassified as having been placed on long-term 
disciplinary layoff, rather than having been terminated in 2013.  The result would be that 
McCombs would be eligible for additional credited service time during a portion of his 
disciplinary layoff and he would have been eligible for retiree health care under the 
terms of the General Motors VEBA plan.  We communicated this offer to McCombs in 
September 2017 and McCombs has elected to reject the settlement that was negotiated 
on his behalf. 

 
Whatever procedural irregularities may have occurred during the processing 

McCombs’ appeal have now been addressed.  The only question presented by this 
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appeal is whether the International Union’s decision to withdraw McCombs’s grievance 
based on the settlement offered in September 2017 was rational.  We believe this 
record supports a conclusion that it was.  The local union’s judgment that McCombs’s 
termination would likely be upheld by an arbitrator is amply supported by the record.  
Several witnesses provided statements that McCombs entered the robot cell without 
locking out.  A statement provided by McCombs’s witness acknowledged that he 
jumped over a wall into the hot zone without locking out.  The union investigated 
McCombs’s claim that the lock out procedure was unclear.  The robot cell that 
McCombs failed to lock out is surrounded on all sides by signs indicating that it must be 
locked out before entering.  Placards on the barrier surrounding the cell provided 
instructions for locking out.  Even assuming McCombs was unaware how to lock out this 
particular cell, as an experienced skilled tradesman, he had to know that lockout was 
required.  

 
Although lockout violations are generally considered serious, the incident on 

November 6, 2013 might not have been sufficient to justify McCombs’s discharge if it 
were an isolated incident.  The reason Graham believed McCombs would fail at 
arbitration is because of McCombs’s extensive disciplinary history which included 
numerous other serious safety violations.  For this reason, after the collapse of the 2014 
Last Chance Agreement, the local union’s decision to hold McCombs’s grievance in 
abeyance until a more strategic moment was eminently rational.  As the PRB has 
previously observed, where a grievant has committed the offense for which he was 
discharged, the union’s only hope for obtaining relief may be through negotiating with 
the company on the basis of the grievant’s seniority and record.  In such cases, delay 
may be an appropriate tactic.65  

 
The final settlement offered to McCombs would have provided a valuable benefit 

for him.  This was the best offer the union could obtain from the company.  The union’s 
decision to accept this offer in settlement of McCombs grievance had a rational basis.  

 
D. Rebuttal by Charles L. McCombs: 

The International Union has put a lot of weight on my disciplinary record, but they 
have distorted that record.  If you look carefully at the record they submitted, you will 
see that three of the items are reported twice. The three disciplinary actions are made to 
appear as six.  Furthermore, the International Union ignores the fact that a number of 
these cases were resolved in my favor with back pay. 

 
The International Union claims that the local union decided to hold my grievance 

in abeyance after the 2014 agreement collapsed.  The IEB reports that the local union 
intended to settle my grievance as part of local contract negotiations.  But the record 
shows that at the time of Allen Wilson’s investigatory hearing on October 21, 2016, the 
contract was already signed.  My grievance had already been withdrawn.  Chairperson 
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Mike Bullock informed the NLRB that the local union withdrew my grievance in “good 
faith” based on the assumption that I had accepted the settlement offered in September 
2014.  The NLRB held that the local union’s failure to inform me of the withdrawal was 
“mere negligence.”66  The local union’s claim about a strategic hold on my grievance is 
just not true.  

 
The International Union’s line of reasoning about what is rational for grievance 

handlers does not respond to the specific, material arguments I presented.  What 
happened on November 6, 2013, was a safety violation.  Lockout procedures are 
required to be posted on permanent placards, not handwritten notes.  It is 
management’s responsibility to make certain everybody is locked out before starting the 
job.  I was entitled to review of the incident by a panel of skilled trades personnel in 
accordance with Appendix I of the UAW-GM Agreement.  Why should I settle for 
anything less than full compensation when my immediate supervisors have already 
admitted to not following a safe operating procedure?  If this case were presented in a 
civil court with expert testimony by electricians, the company would lose.  I want the 
opportunity to prove that I was not at fault in the incident.  

 
DISCUSSION 

 
Charles McCombs’s appeal came before us for initial consideration on July 27, 

2017.  As with any appeal concerning the handling of a grievance, the question 
presented was whether McCombs’s grievance was improperly handled because of 
fraud, discrimination, or collusion with management, or if the handling of the matter was 
devoid of a rational basis.67  We could not determine whether the local union’s handling 
of McCombs’s grievance was rational based on the record we received from the IEB.  
Although this grievance involved the discharge of a thirty-year employee, it was never 
appealed beyond the second step of the grievance procedure.  In such circumstances, 
a local union would need to present compelling reasons for withdrawing a grievance 
without first consulting with the UAW-GM Umpire Department.68  The local union’s 
unexplained refusal to sign the settlement agreement that would have returned 
McCombs to work in 2014 suggested the possibility of some kind of hostility toward 
McCombs on the part of the local union representatives.  By the time the local union 
settled McCombs’s grievance, he had been out on discharge for three years.  Yet, there 
was no record of the local union’s handling of the matter beyond the grievance itself.  

 
The PRB sent a letter of inquiry to the parties, therefore, in order to clarify their 

arguments and the underlying facts.  The International Union’s investigation dispelled 
our concern about hostility towards McCombs on the part of the local union.  The 
International Union explained that Committeeperson Torkey Graham’s failure to pursue 
McCombs’s grievance was based on his sincere belief that the grievance could not be 
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successfully arbitrated and would simply be withdrawn if referred to the UAW-GM 
Umpire Department.  Graham told the International Union that he intended to seek 
McCombs’s reinstatement during local contract negotiations.  But the International 
Union’s investigation also revealed that Graham had obtained a settlement offer as 
early as April 4, 2014, that was superior to the one presented in September 2014.  The 
letter sent to us by the International Union on September 15, 2017, gives the following 
description of Graham’s presentation of this offer to McCombs: 

 
“During the time that the grievance was pending, Graham regularly 
discussed the grievance with George Herina and Management (and 
informed McCombs of these conversations).  In fact, during our recent 
investigation into the PRB’s questions, we learned for the first time that 
approximately six months after McCombs’s initial discharge, Graham 
actually succeeded in getting an offer from the Company to bring 
McCombs back to work on a Last Chance Agreement with partial backpay 
in the form of lost profit-sharing.  Graham communicated this offer to 
McCombs, who refused to accept it, saying, ‘Nope, I want it all; I want my 
job, full backpay, and I want [Supervisor Jeff] Chema fired.’  Graham told 
McCombs that full backpay would be highly unlikely under any 
circumstances, and in any event, could only be hoped for during a high-
leverage moment such as during contract negotiations.  McCombs 
approved of the strategy of continuing to wait.”69 

Graham’s report that McCombs rejected the settlement offers in April and May 
2014 would not on its own provide a rational basis for the local union’s failure to secure 
McCombs’s reinstatement by accepting this resolution of his grievance.  Graham never 
believed that the union was going to be able to “get it all” for McCombs.  Given 
Graham’s evaluation of the merits of McCombs’s case, there was nothing to be 
achieved by keeping McCombs on discharge for several years awaiting contract 
negotiations.  A union representative does not require the grievant’s permission to 
accept a settlement.70  On the contrary, the representative is expected to act in the 
member’s best interest based on his or her experience and superior knowledge of the 
grievance resolution process.71  The offer to reinstate McCombs in April was a good 
offer.  The union was not likely to achieve any further benefit for McCombs during local 
negotiations and settlement of his grievance in 2014 would have avoided what would 
become a three-year disciplinary suspension.  

 
The International Union’s response to our inquiry contained two conflicting 

narratives.  The first narrative is that Graham and McCombs agreed on a strategy to 
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hold his grievance until local negotiations in the hopes of obtaining a settlement better 
than the offer to reinstate McCombs with partial back pay in April 2014.  The second 
narrative is that McCombs’s violation was such a serious one and his disciplinary record 
so extensive the union had little hope of securing any reasonable settlement for him at 
all, despite his length of service for GM.  In this view of the case, any benefit obtained 
for McCombs would have provided a rational basis for settlement of his case, even after 
the three-year disciplinary layoff.  

 
We do not believe McCombs’s disciplinary record supports this view of the case.  

Although McCombs had some prior disciplinary actions, the only serious violation 
appears to have taken place in 1998 when McCombs was discharged for sexual 
harassment and stalking, but that incident does not have any bearing on McCombs’s 
present situation.  This is not the record of an incorrigible employee who has run out of 
last chances.  In fact, Committeeperson Graham, who was personally familiar with 
McCombs’s history at GM, declared during oral argument that McCombs was an 
excellent employee during most of his 30 years of employment at GM.  It was not until 
we heard the parties in oral argument that the reason for Committeeperson Graham’s 
reluctance to accept GM’s offers to reinstate McCombs, regardless of the terms of the 
reinstatement agreement, became clear. 

 
In his original appeal to the IEB on May 5, 2015, McCombs asserted that he was 

discharged while on workers’ compensation as the result of a workplace injury and that 
his treatment included prescribed narcotics for pain.72  McCombs raised this issue again 
in his response to our inquiry about the record.  He submitted documents showing that 
he had suffered a work-related injury on November 17, 2012.73  McCombs argued that 
he was still being treated for this injury and should not even have been in the plant on 
the day he was discharged.  McCombs’s letter states: 

 
“…At the time of the notice, then discharge, 11-6-2013, I was still on Work 
Comp.  And Narcotics.  Work Comp don’t report to me; they report to the 
Company doctor and George Herina, so everybody including the union 
knew what was going on.”74 

McCombs raised this subject again in his opening remarks during oral argument.  
He stated that when he was released to return to work, he was taking OxyContin for 
pain management.  He reported this medication to Labor Relations Manager George 
Herina.  As a result, Herina sent him home as “no job available within restrictions.”75   
McCombs reported that he returned to work when his workers’ compensation check 
was cut off, even though he was still using narcotics for pain.  McCombs stated that the 
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local union—presumably Committeeperson Graham--advised him not to tell anyone he 
was still using opioids for pain.76  McCombs asserted that he was on workers’ 
compensation from November 2012 until June 2015.  In response to our inquiry, he 
clarified that he was not actually on a medical leave during this period, but he was still 
being treated for his injury with physical therapy and narcotics.  

 
We did not understand the significance of McCombs’s reference to his workers’ 

compensation claim until we heard his testimony during oral argument.  McCombs’s 
testimony revealed why the local union did not want to agree to his reinstatement in 
2014 or 2015; he was still taking narcotics for pain during that period.  Whatever the 
terms of his reinstatement, he would almost certainly have been subject to discharge 
again if he attempted to return to work while using strong narcotics such as OxyContin, 
not to mention the danger posed to himself and other employees working with 
potentially hazardous equipment.  McCombs’s disciplinary record is not as bad as the 
International Union suggested in response to our inquiry.  But, the types of violations for 
which McCombs was disciplined--falling asleep, appearing intoxicated, and irascible 
behavior--suggest that, even prior to his compensated injury, McCombs may well have 
been struggling with a dependence on pain medications, which made it dangerous for 
him to be working around robots.  It now appears evident that Committeeperson 
Graham wanted to delay McCombs’s reinstatement until he got his use of narcotics 
under control.  

 
McCombs clearly did not understand or agree to this strategy.  McCombs has 

been arguing since his discharge that management was entirely at fault for the safety 
violation on November 6, 2013.  He wanted the local union to hold GM management 
accountable for lax safety procedures.  When the local union failed to act on his case, 
he sought the assistance of governmental agencies in pursuing his complaint against 
GM.  The MCHR, lacking any understanding of the reason for the local union’s 
reluctance to settle McCombs’s grievance in 2014, went so far as to negotiate a 
reinstatement agreement directly with GM.  The terms of the agreement drafted by GM 
required strict adherence to the code of conduct and also subjected McCombs to 
immediate discharge for any aspect of his job performance that was deemed 
unsatisfactory.  The agreement would have allowed GM to terminate McCombs’s 
employment with no recourse to the grievance procedure for any inappropriate 
behavior, even where the behavior was not a clear violation of the established plant 
rules.  Committeeperson Graham, being aware of McCombs’s personal struggles, knew 
he would not be able to live up to the terms of this agreement.  Graham wisely signaled 
the local union’s disapproval of this arrangement by refusing to sign it.  

 
Graham did not explain the situation that made reinstatement an inappropriate 

remedy in response to McCombs’s various attempts to appeal the handling of his 
grievance by the local union.  During oral argument, Graham testified that he refused to 
sign the last chance agreement in September 2014, because that would have precluded 
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any attempt by the local union to raise the issue again in the future.  Graham explained 
that he was confident he could obtain some relief for McCombs during local 
negotiations, even though by this point McCombs no longer had an active grievance in 
the procedure.  Subsequent events confirmed Graham’s confidence.  After the local 
union was pressured to obtain some resolution of McCombs’s grievance in 2016, 
Manager Herina did not put up strong resistance to reopening the matter.  However, the 
problem with reinstatement as a remedy remained.  GM continued to insist on having 
unrestricted discretion to address any unacceptable conduct in the plant so that 
McCombs would be subject to discharge immediately if he exhibited behaviors that 
suggested he was still using narcotics.  We now understand that Graham’s failure to 
make a record of his negotiations with management about McCombs’s situation 
reflected his respect for McCombs’s privacy in his struggle with an apparent opioid 
addiction.  Graham’s handling of the case was not only rational, it was particularly 
perceptive, humane, and tactful.  

 
The settlement negotiated by the International Union in September 2017 would 

have allowed McCombs to be reinstated for the purpose of retiring as an active 
employee.  Although it does not rescind the lengthy disciplinary layoff, it provides 
significant advantages to McCombs.  McCombs acknowledged during oral argument 
that he no longer wants to return to active employment.  He explained that he rejected 
the settlement agreement because it would have amounted to an admission of guilt.  He 
insists that he is entitled to a review of the 2013 incident by a panel of skilled trades 
experts and a declaration that his actions were appropriate. 

 
The record does not support McCombs’s confidence in the merits of his case.  

Although there is some ambiguity about what McCombs was told to do on November 6, 
2013, it is commonly understood that entering a live robot cell is extremely dangerous.  
While McCombs might produce expert witnesses to support his version of the situation, 
the Company would also have expert witnesses available to challenge that testimony.  
The arbitrator would be unlikely to award McCombs full back pay once it was revealed 
that he had rejected an offer of reinstatement six months after his discharge.  
Furthermore, revelation of that offer would have led to an inquiry about the union’s 
reason for rejecting it and that in turn would have exposed the parties’ concerns about 
McCombs’s use of pain medication while working in the plant. 

 
It is unfortunate that McCombs rejected a valuable settlement in his pursuit of 

justice.  The grievance procedure is not designed to satisfy any individual’s sense of 
what is just; it is a means of resolving disputes arising under the language of the 
collective bargaining agreement.77  The settlement negotiated by the International 
Union, which may or may not still be available, provides recognition of McCombs’s 
many years of service to the company and eliminates the risk that he might be 
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reinstated only to face discharge again for insignificant violations.  There was never a 
path to the kind of civil suit that McCombs envisions.  The union achieved through 
negotiations a better result for McCombs than he would have been likely to receive if his 
grievance had been submitted to the Umpire for arbitration.  We find that McCombs is 
not entitled to any further remedy.  

 
The appeal is denied.  
 
 
 
  


