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Bernard Fluty argues that Representative Chris Sims’s decision to withdraw a 

grievance protesting his termination lacked a rational basis. 
 

FACTS 
 

Bernard Fluty worked at International Automotive Components (IAC) in Huron, 
Ohio, in a bargaining unit represented by UAW Local Union 913.  He had a seniority 
date of August 23, 1993.  The parties at this location have adopted a system under 
which employees can take a voluntary layoff during periods of temporary reductions in 
force.  The process is described in Section 8A of the 2017 collective bargaining 
agreement as follows: 
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“Section 8A:  Voluntary Layoffs during a Temporary Layoff 

Voluntary layoffs will be offered during periods of Temporary layoffs and 
will be awarded by seniority in the classifications and shift affected where 
efficiencies will not be adversely impacted.  The Company will post a 
notice on the board and give the Chairperson a copy.  To be considered 
for the voluntary layoff, the employee must sign the posting. The posting 
will identify the estimated range of time the layoff is expected to last.  
Employees who sign up and are awarded the voluntary layoff under this 
section will be required to stay on layoff up to the identified range of the 
layoff.  If business conditions change, an employee on voluntary layoff 
may be recalled to his/her job classification prior to the identified range of 
the layoff.  It is understood that if the layoff is extended beyond the 
identified range of time, an employee who volunteered for the layoff will 
have the right to return to work, provided he/she has the seniority to hold a 
job.”1 

Bernard Fluty used the voluntary layoff process to accept a voluntary layoff for 
the week of July 24 through July 31, 2017.  The crew list for the week of July 24, 2017 
has “VL” printed next to Fluty’s name, indicating that he is on voluntary layoff.2  IAC 
posted a temporary voluntary layoff notice for the week of July 31 through August 6, 
2017.3  Fluty signed up for the voluntary layoff for the week beginning July 31, 2017.4  
The crew list for the week of July 31, 2017 lists Bernard Fluty on the third shift.  There is 
no notation next to his name indicating that he is on a voluntary layoff.5 

 
On August 7, 2017, IAC notified Fluty that his employment was terminated 

effective August 3, 2017 in accordance with Article 6, Section 2 of the collective 
bargaining agreement.6  Article 6, Section 2 describes circumstances that will lead to a 
loss of seniority.  The third item listed in section 2 states: 

 
“The employee is absent for three (3) consecutive work days without 
notification to the Company.”7 

Local Union 913 filed Grievance 17-040 protesting Fluty’s termination on August 
8, 2017.  The grievance states: 

                                      
1
 Record, p. 9.  (The underlined text is new in the 2017 version of the collective bargaining agreement.) 

2
 Record, p. 17. 

3
 Record, p. 18.   

4
 Record, p. 23.   

5
 Record, pp. 19-20. 

6
 Record, p. 10. 

7
 Record, p. 8. 
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“On 8-7-17, Bernie was terminated for 3 days no call/no show.  The week 
of 7-31-17, Bernie thought he was laid off because he signed the layoff 
book for that week.  It was an honest mistake.”8 

A grievance fact sheet gives the following description of the events that led to Fluty’s 
termination: 
 

“On 8-4-17, the union was made aware that Bernie was a 3 day no call/no 
show.  At that point, an employee did a wellness check on Bernie.  Bernie 
then called the union office and said he signed the layoff book so he 
assumed that he was on layoff.  I informed him that just because he 
signed the book did not mean he was laid off.  I told him to call in and talk 
to Angie Theis.  On 8-7-17, Angie informed me that Bernie was 
terminated.  I called Bernie and informed him of the news.”9 

Grievance 17-040 asked that Fluty be returned to work and made whole. 
 

UAW International Representative Chris Sims met with representatives of IAC on 
September 26, 2017 to discuss Fluty’s grievance.  Based on that meeting the following 
disposition of the grievance was adopted: 

“Grievance 17-040 Bernard Fluty 

The company has listened to the arguments of the union, but cannot 
understand how a 24 year employee did not know how the process for 
requesting a voluntary layoff worked.  The process and procedures 
surrounding layoffs are very consistent for sign-up and notification, and 
have not changed.  Although we have considered the request, we must 
respectfully deny the remedy suggested.”10 

On October 26, 2017, Representative Sims notified Fluty that his grievance had been 
withdrawn.  Sims explained that the company maintained its position at each step of the 
grievance procedure.  Sims wrote: 
 

“After a careful review of the facts and circumstances of the grievance, the 
bargaining committee has concluded that to pursue this grievance further 
would be an exercise in futility.”11 

Fluty appealed the withdrawal of his grievance to the International Executive 
Board (IEB) on November 13, 2017.  Fluty explained that he had signed up for a 

                                      
8
 Record, p. 12. 

9
 Record, p. 13. 

10
 Record, p. 21. 

11
 Record, p. 22. 
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voluntary layoff in accordance with the established procedure, but then the layoff was 
cancelled.  He stated that no one informed him that there was not going to be a layoff 
until it was too late.  He reported that another union member called him on Friday of the 
layoff week to tell him that there had been no layoff.  Fluty stated that the company 
never notified him that there was no layoff, but instead terminated his employment for 
failure to report to work.12 

 
Representative Sims responded to an inquiry from President Dennis Williams’s 

staff regarding Fluty’s appeal on December 4, 2017.13  Sims provided copies of the 
Temporary Voluntary Layoff notices that were posted by IAC for the weeks of July 24 
and July 31, 2017.14  The notices advise the employee that he or she must sign the 
layoff sheet in order to be eligible for voluntary layoff.  The notice further states that the 
employee should check the “manning sheets” to verify his or her status.15  
Representative Sims commented: 

 
“…The week in question (July 31 through August 6, 2017) shows no 
layoffs; the Crew List was posted on July 20, 2017, so employees had 
plenty of opportunity to review it and verify their layoff status (Exhibits 3E, 
3F, 3G, 3H).  Upon review of this Crew List, it can be seen that there is no 
layoff for Brother Fluty.  The language regarding Voluntary Layoffs has not 
changed since the 1996-1999 CBA (Exhibits 4B, 4C, 4D, 4E, 4F, 4G, 
4H).”16 

Sims reported that he spoke with Fluty prior to the meeting on September 26 to 
try to learn how he could have misinterpreted the layoff sheets.  He reported that Fluty 
presented a doctor’s note for August 7, 2017, but that Fluty had been discharged for 
missing work in the previous week.  Sims’s memorandum states: 

 
“…I spoke with Brother Fluty on several occasions prior to his Step 3 ½ 
meeting on September 26, 2017, and we discussed why he may have 
misinterpreted the layoff sheets, if perhaps he was going through any 
medical conditions or personal issues that could explain how someone 
with his experience of almost 24 years could have made this error.  
Brother Fluty provided a doctor’s note dated August 7, 2017 (Exhibit 5A) 

                                      
12

 Record, p. 23. 

13
 Record, pp. 30-31. 

14
 Record, pp. 14 and 18. 

15
 The Voluntary Layoff notice for the week July 31, 2017 through August 6, 2017, states the following 

requirements: 

“You must sign (not initial) by your name to be eligible for the voluntary temporary layoff 
for the week.  If you do not sign, it will reflect you want to work. 
 
You must check the manning sheet to verify where you are and status.”  (Record, p. 18) 

16
 Record, p. 30. 
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which would have excused him for that missed date, but he was 
discharged for missing dates in the week prior.”17 

Sims reported that Human Resources Director Brian Tenny sent him a notice denying 
Fluty’s grievance on October 19, 2017, and he sent a letter to Fluty advising him of the 
outcome on October 26, 2017.18 
 

President Williams’s staff determined that a hearing was unnecessary on Fluty’s 
appeal.  Staff prepared a report to the IEB on the appeal based on documents provided 
by Fluty and Local Union 913.  Staff reported that the union withdrew Fluty’s grievance 
because the representatives handling the grievance believed his case could not be 
successfully arbitrated.  Staff remarked that if Fluty had in fact violated the terms and 
conditions of his employment by failing to report to work during the week of July 31, 
2017, there would be no possibility for the union to obtain any relief for him through the 
grievance procedure.  Staff concluded that the decision by the local union to withdraw 
Fluty’s grievance did not lack a rational basis.  Staff found no evidence of fraud, 
discrimination or collusion with management.  Based on these conclusions, staff denied 
Fluty’s appeal.19  

 
The IEB adopted staff’s report as its decision.  President Williams provided a 

copy of the IEB’s decision to Fluty on January 19, 2018.  Fluty appealed the IEB’s 
decision to the Public Review Board (PRB) on January 31, 2018.  We heard the parties 
in oral argument on August 25, 2018. 

 
ARGUMENT 

 
A. Attorney Francis Landry on behalf of Bernard Fluty: 

Bernard Fluty is 56 years old.  He has a seniority date at this plant of August 23, 
1993.  The company that now manages this facility is International Automotive Parts 
(IAC).  IAC terminated Fluty’s employment on August 7, 2017. 

 
The Local Union Chairperson Sherry Wilson filed a grievance protesting Fluty’s 

termination but she never discussed the reason for the termination with Fluty.  
Chairperson Wilson advised Fluty that because his grievance involved termination, it 
would be referred directly to the 3.5 step of the grievance procedure where it would be 
handled by the International Union Representative.  Representative Chris Sims also 
never met with Fluty to discuss the circumstances that led to his termination.  Despite 
Fluty’s lengthy service at this location, the International Representative gave no 
consideration at all to the reason for Fluty’s mistake regarding the voluntary layoff 

                                      
17

 Record, p. 30. 

18
 Record, p. 31. 

19
 Record, p. 55. 
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procedure.  He did not know the reason for Fluty’s error because he never interviewed 
Fluty in order discover the reason.  

 
Fluty signed up for a voluntary layoff in accordance with a process established by 

the collective bargaining agreement.  As the record shows, Fluty signed up for a 
voluntary layoff the week of July 24 through July 31, 2017.  The voluntary layoff was 
granted and Fluty did not work during that week.  Fluty signed up for a similar voluntary 
layoff the week of July 31 through August 6, 2017.  The company later rescinded its 
offer of a voluntary layoff for this week, so Fluty’s name appeared on the crew list 
showing that he was assigned to his regular shift that week.  Contrary to Representative 
Sims’s claim in his memorandum to President Williams, the crew list for the week of July 
31 was not posted in the plant on July 20 while Fluty was actively working.  It was 
posted while Fluty was on an approved voluntary leave for the week of July 24 through 
July 31.  

 
It does not appear that Representative Sims interviewed the local union officers 

about the past practice for voluntary layoffs at this location.  It had been several years 
since Fluty last used the voluntary layoff procedure.  The previous management would 
notify employees on the ‘second Tuesday’ prior to the voluntary layoff who was 
assigned to a crew.  When IAC came in, that changed.  Fluty assumed his layoff had 
been granted when he was not notified that he had been assigned to a crew.  It was a 
basic misunderstanding of the procedure.  

 
The circumstances that prompted Fluty to request the voluntary layoff prevented 

him from returning to the plant and checking the crew list.  Fluty’s brother was dying of 
cancer during this period.  He was involved in taking care of his brother and his 
brother’s family during this week.  Fluty and his wife also have permanent custody of 
their grandchildren.  He was engaged in dealing with these family responsibilities during 
his first week of voluntary layoff.  Then he heard that the book was out again, so he 
signed up for the second week. During this period, Fluty was not only dealing with his 
brother’s illness, but he became seriously ill himself and had to go into the hospital for 
tests.  He did not return to the plant to confirm that the second week of voluntary layoff 
had not been cancelled.  

 
Fluty was informed by another union member on the Friday of the second week 

of his absence that he had been terminated for being absent for three days without 
notifying the company.  Fluty immediately telephoned the local union upon receiving this 
information, but Chairperson Wilson said it was out of her hands because he had 
already been terminated so the grievance automatically commenced at the 3.5 step.  
Fluty was never given a chance to explain the circumstances that prevented him from 
returning to the plant to check the crew list.  Representative Sims never spoke with 
Fluty in person.  His only conversation with him was a brief telephone call.  Fluty was in 
the hospital at the time of this conversation.  Fluty is not personally acquainted with 
Sims.  He is meeting him in person for the first time today.  
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Fluty does not have a bad disciplinary record at IAC.  His only real discipline was 
fifteen years ago under a different management company when he received a three-day 
disciplinary layoff for running bad parts.  He did have a problem with absenteeism, 
however, because of chronic health problems and family responsibilities.  The company 
maintains a no fault absenteeism program under which the employee is assessed 
points even for excused absences.  Points assessed under the no-fault program are 
supposed to drop off after one year, but IAC’s records did not always reflect the 
expiration of points.  Fluty also applied for leave under the Family and Medical Leave 
Act (FMLA) to deal with some of his issues.  The Company is not supposed to assess 
points for FMLA leave.  They had to contest some of these points to get that 
straightened out.  Fluty believed he should have been back to zero points under the 
absenteeism program by the time he was terminated. 

 
B. Administrative Assistant Rick Isaacson on behalf of the International 

Union, UAW: 

The contract language describing the voluntary layoff procedure is not new.  The 
procedure has been in effect since 1996.  A review of the past contracts shows only 
slight modifications in the program over the years.  

 
A request for voluntary layoff does not guarantee that one will be granted.  It is 

not unusual for a scheduled voluntary layoff to be cancelled.  IAC is a manufacturing on 
demand operation, so these layoffs are frequently cancelled in response to the 
customer’s short term demands.  The previous management at this location informed 
employees as a courtesy when such a layoff was cancelled, but that notice was not a 
requirement of the program.  The employee is supposed to check the crew list that is 
posted in the plant.  IAC does not call employees who have signed up for voluntary 
layoffs when the layoffs are cancelled.  There are 500 employees at IAC; the company 
cannot keep track of these layoffs.  An employee with Fluty’s seniority would be 
expected to know this.  

 
In addition, the rule is well-established that being absent for three days without 

notifying the company is a dischargeable offense.  The collective bargaining agreement 
between the UAW and IAC provides in Article 6, Section 2, that an employee shall be 
terminated and lose seniority if the employee is absent for three consecutive work days 
without notification to the company.  Fifty-seven employees have been discharged 
under this provision.  The grievance procedure established by the collective bargaining 
agreement limits the powers of the arbitrator to the application of the terms of the 
collective bargaining agreement.  The arbitrator would have no power to alter the 
application of this provision or to apply his or her discretion to its application.  

 
There was no dispute about the fact that Fluty missed three work days without 

notifying the company.  The Company’s failure to inform Fluty that it had cancelled the 
voluntary layoff is not a defense to his violation of this rule.  There is nothing in the 
contract that would limit the application of this provision to long term employees.  There 
was nothing in the collective bargaining agreement, therefore, that would empower the 
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arbitrator to declare that termination was too harsh a penalty for Fluty’s violation.  
Furthermore, at the time of his termination, Fluty already had 22 points under the 
employer’s no fault attendance program.  Even without Article 6, Section 2, Fluty would 
have been subject to termination under the attendance policy based on the points 
assessed for the days he missed.   

 
The report adopted by the IEB erroneously states that the crew list for the week 

of July 31 through August 6 was posted on July 20, while Fluty was still actively 
working.  That is not accurate.  The crew list would have been posted until the Thursday 
prior to the commencement of the voluntary layoff, which was July 27, 2017.  The error 
is insignificant, however, because Fluty was required to confirm his voluntary layoff by 
checking the crew list.  The people who worked with Fluty in his department would not 
have been surprised by his absence during this week because they knew about his 
health problems.  He was frequently absent.  Other workers just assumed he was on a 
medical leave.  On Friday, a friend called to inquire about his health.  That is when Fluty 
learned that the voluntary layoff had been cancelled.  By that time, he was already 
terminated. 

 
In accordance with Article 5, Section 10 of the collective bargaining agreement, a 

grievance concerning a suspension or discharge of a seniority employee is referred 
directly to step 3.5 of the grievance procedure.  Local 913 Bargaining Chairperson 
Sherry Wilson referred Fluty’s grievance to the 3.5 step.  International Representative 
Sims and Chairperson Wilson met with the Company on September 26, 2017 for a 3.5 
step meeting, but they were unable to persuade the Company to rescind the discharge.  
In light of the undisputed contract violation, Representative Sims did not see how Fluty’s 
grievance could be successfully arbitrated.  Fluty did not explain his family obligations 
and health problems to Sims.  This hearing is the first notice the union has received 
about these issues. 

 
In any event, none of those circumstances have any bearing on the contractual 

language.  The IEB properly concluded that the decision to withdraw Fluty’s grievance 
was reasonable and not devoid of a rational basis.  The grievance resolution was not 
influenced by fraud, discrimination, or collusion with management.  Therefore, the 
decision of the IEB should be affirmed.  

 
C. International Representative Chris Sims on behalf of the International 

Union, UAW: 

Local 913 Chairperson Sherry Wilson forwarded Fluty’s case record to me as 
soon as the grievance was filed.  In addition to the violation of the voluntary layoff 
procedure, Fluty had accumulated sufficient points for discharge under the company’s 
no fault attendance policy.  He had 22 points.  All absences result in points, even 
medical leave, with the exception of FMLA.  Absences without notification to the 
company result in additional points.  The week Fluty was off work without notice to the 
company would have taken him over the maximum number of points allowed.  We have 
never been able to overturn terminations based on attendance violations.  
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After I received the case record on Fluty’s grievance, I contacted the Region and 

spoke with Joe Rioux.  I have confidence in Rioux’s knowledge because I know him 
personally and he has a lot of experience with arbitration.  I asked Rioux if he saw any 
way we could win if we tried to arbitrate Fluty’s grievance.  Rioux responded by asking 
me what the company did wrong.  Where is the contract violation?  Rioux said you 
would have to establish some kind of contract violation in order to successfully arbitrate 
the grievance.  Given these facts, Rioux said you will not win based on the contractual 
language.  You need to talk to the appellant and find some other basis.  

 
I spoke with Fluty on the telephone in the hopes of discovering circumstances to 

excuse his failure to check the crew list the week prior to his scheduled voluntary layoff.  
Unfortunately, Fluty offered little to assist me in making arguments on his behalf.  I 
asked Fluty during our telephone conversation if he had any documents to support his 
case.  Fluty provided the doctor’s letter about testing on August 7.  That did not speak to 
the issue at all.  Fluty had already been terminated by August 7.  Fluty did not say 
anything to me about his brother’s illness.  He just argued that his failure to check the 
crew list was an honest mistake.  

 
I did not obtain a copy of Fluty’s employment history.  The employment history 

was not actually the basis for my decision.  I did not meet with Fluty in person.  In 
hindsight, I believe that would have been better.  But ultimately, it would not have made 
any difference.  There was no argument to investigate.  Fluty thought he was on a 
voluntary layoff.  He missed three days of work without reporting.  There was nothing 
further to ask.  The company does not care why the violation occurred.  The only 
question would be whether it occurred.  The bargaining relationship between the UAW 
and IAC does not include a culture of the kind of negotiations that might have resulted in 
Fluty’s reinstatement as the basis for some kind of settlement short of arbitration.  

 
D. Rebuttal by attorney Francis Landry on behalf of Bernard Fluty: 

The Union did have an alternative to arbitration of Fluty’s grievance.  Fluty’s 
grievance was immediately referred to Step 3.5 of the grievance procedure, bypassing 
the local union steps.  A grievance meeting was conducted on the grievance on 
September 26, 2017.  This meeting appears to be what the grievance procedure refers 
to as the plant review board, which includes the chairperson of the bargaining unit, 
International Representative, Plant Human Resource Manager, and a representative of 
the Corporation Labor Relations Staff.  Following disposition by the plant review board, 
the grievance procedure states: 

 
“…If the disposition given by the Company after the plant review board is 
unsatisfactory, the matter may be appealed to arbitration or the parties 
may mutually agree to non-binding mediation with the Labor Management 
Cooperation, Toledo, or mediator from the FMCS.20  Such appeal to 

                                      
20

 Federal Mediation and Conciliation Services. 
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arbitration must be made within ten (10) days of receipt of the plant review 
board decision/mediation.”21 

So the Union had another option available if the Regional representative truly believed 
that he could not successfully arbitrate the case.  
 

The International Regional representative did not conduct a sufficient 
investigation to support such a conclusion in any event.  The local union filed a 
grievance for Fluty on August 8, 2017, but as Chairperson Wilson has reported here 
today, the local union did not conduct any investigation or negotiations on Fluty’s behalf.  
Chairperson Wilson immediately referred the grievance to the Region where it was 
assigned to Representative Chris Sims.  Sims apparently met with representatives of 
management on September 26, 2017, but there are no minutes of that meeting or 
record of what took place there.  

 
Sims did not conduct any investigation of Fluty’s grievance prior to this 

September 26, 2017 meeting beyond two brief telephone calls.  Sims’s initial telephone 
interview with Fluty lasted but a few minutes.  Sims called Fluty once again right before 
the grievance disposition meeting on September 26, 2017, to report that the meeting 
was taking place.  Fluty called Sims ten days later to find out what happened at that 
meeting, but Sims never returned his call.  Fluty received the letter dated October 19, 
2017 finally disposing of the grievance six weeks later.  

 
In his presentation to the Board, Representative Sims has complained that Fluty 

did not provide him with sufficient documentation to take to arbitration.  It is the Union 
representative’s responsibility to investigate a member’s grievance in order to prepare 
for arbitration if that step is necessary. Fluty should not be charged with responsibility 
for knowing what documents Sims needed in order to take his case to arbitration.  Sims 
should have known what information was needed and conducted a sufficient 
investigation to discover it.  That did not take place.  

 
A review of the documents in the record demonstrates that the Union 

representatives were unaware of the circumstances the led to Fluty’s termination and 
made no effort to obtain further information about those circumstances.  The union 
submitted the medical excuse documenting Fluty’s hospitalization as support for his 
grievance.  The dates on this document are incorrect.  It indicates that the date of 
testing was August 7, 2017.  That was after Fluty was terminated.  Fluty was 
hospitalized during the second week of his layoff.  Yet, the union submitted this 
document without question.  Representative Sims ought to have asked Fluty about 
these dates.  It does not appear that the Representative Sims ever read or reviewed 
these documents.  Fluty did not realize the dates were wrong until this record was 
prepared and presented.  

 

                                      
21

 Record, p. 73. 
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Fluty did not have 22 points when the problem with the voluntary leave occurred.  
The 22 points were the result of the misunderstanding regarding the leave.  His points 
were down to zero when this problem arose.  

 
The hearing officer for the IEB did not know or understand the schedule for 

posting the crew list.  He had the date of the posting wrong.  Yet, this allegation 
regarding the posting of the crew list is the primary basis for the IEB’s decision that 
arbitration of Fluty’s grievance would have been impossible.  

 
The IEB and now the International Union have vehemently argued that the 

existence of the contract violation tied their hands.  They insist that once a contract 
violation was clearly established, the union had no duty to make any further inquiry.  
They gained nothing at all for Fluty through the grievance procedure.  There was no 
settlement that would have been put at risk by a decision to arbitrate.  The Union’s 
argument rests entirely on the possibility that arbitration might have been unsuccessful, 
but they do not explain what the union would have risked by pursuing arbitration on 
behalf of its member.  There may be times when a grievance settlement is rational 
where the likelihood of a successful arbitration is in doubt.  Those kind of considerations 
are not present here.  There was no rational basis for Sim’s abandonment of Fluty’s 
grievance in this case.  

 
Fluty is seeking the damages he incurred as a result of the union’s failure to 

represent him.  He received unemployment compensation during a portion of this 
period, but that has run out.  He is now training for a job driving a dump truck.  He will 
start receiving compensation for this employment when the training is complete.  It is 
less than he was receiving at IAC, however.  The truck driving job pays $13.00 per hour 
as opposed to the $17.00 per hour he was receiving at IAC.  

 
DISCUSSION 

 
Our jurisdiction over appeals related to the handling of grievances is limited to 

claims that the matter was improperly handled because of fraud, discrimination, or 
collusion with management, or that the disposition or handling of the matter was devoid 
of any rational basis.22  Representative Sims’s handling of Fluty’s grievance cannot be 
said to be devoid of any rational basis.  It was revealed during oral argument that Fluty 
had a poor attendance record as a result of his health problems and family 
responsibilities.  This situation would have made negotiation of a reduction in the 
penalty assessed for the contract violation more difficult.  Under the circumstances, 
therefore, the union’s failure to initiate such negotiations may not have affected the 
outcome of the case significantly.  Sims withdrew Fluty’s grievance based on his 
conclusion that it could not be successfully arbitrated.  His conclusion has some support 
in the record. 

 

                                      
22

 UAW International Constitution, Article 33, §4(i). 
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During oral argument, the International Union stressed the point that an arbitrator 
can only enforce the collective bargaining agreement.  Fluty never disputed the charge 
that he failed to report to work during the week he believed he was on voluntary layoff.  
Sims testified during oral argument that he asked Fluty if he could provide any basis for 
responding to the contract violation.  According to Sims, Fluty made no response to this 
inquiry other than to say it was an honest mistake.  The doctor’s note that Fluty 
eventually submitted did not cover the relevant period.  In light of these circumstances, 
Sims concluded that successful arbitration of Fluty’s grievance would not be possible 
because no violation of the collective bargaining agreement had been established.  

 
Sims testified during oral argument that he discussed Fluty’s case with an 

employee of the Region who had experience in handling arbitrations.  The employee, 
Joe Rioux, stated that he did not see what contractual argument the Union could offer to 
support an order of reinstatement if the case were taken to arbitration.  After speaking 
with Rioux, Sims said he attempted to discover some basis for an appeal to sympathy 
as a result of health or personal issues.  Sims reported that he had asked Fluty over the 
telephone whether there were any circumstances that might explain or justify his failure 
to visit the plant during the week prior to the scheduled layoff to confirm his assignment.  
According to Sims, Fluty did not volunteer information about his brother’s struggles with 
cancer or his own health issues in response to this inquiry.  Sims’s decision to withdraw 
Fluty’s grievance was based in part on Rioux’s advice that he could not successfully 
arbitrate Fluty’s grievance without documentation to establish extenuating 
circumstances.  

 
All this is sufficient in the Board’s view to establish a rational basis for the 

decision to drop the grievance prior to arbitration.  Nevertheless, based on our 
experience reviewing the UAW’s handling of grievances protesting the termination of 
one its members, we would have expected a UAW representative to expend more 
energy protecting the rights of a long-term employee than Representative Sims invested 
in Fluty’s case.  Generally, where a grievance involves the discharge of a high seniority 
employee, we have ruled that the Union representative responsible for processing the 
grievance must articulate a clear and substantiated basis for withdrawing the grievance 
once it becomes clear that no settlement can be obtained through negotiations.23  Even 
without the background information regarding Fluty’s health emergency and the family 
crisis that demanded his attention during the relevant period, there is considerable 
persuasiveness in Fluty’s response to his termination.  His act did not involve violence, 
dishonesty, or a careless disregard for the employer’s interests that would have justified 
the most extreme penalty.  It was, indeed, an honest mistake. 

 
The record forwarded to the PRB with this appeal was incomplete and in some 

places inaccurate.  The IEB reported that the crew list for the week of July 31 through 
August 6 was posted in the plant prior to the commencement of Fluty’s voluntary layoff 

                                      
23

 Dailey v. Region 2B, PRB Case No. 1681, 14 PRB 933 (2013), at 945, and Radtke v. UAW National 
Chrysler Department, PRB Case No. 1769 (2018), at 19. 
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for the week of July 24-31.  That report is false.  That crew list was posted during the 
week of July 24 through 31 while Fluty was on an authorized voluntary layoff.  The local 
union chairperson explained during oral argument that employees are required to go to 
the plant during the week prior to any voluntary layoff and check this crew list.  Fluty 
testified during oral argument that after signing up for the voluntary layoff for the week of 
July 31 through August 6, he did not return to the plant to verify his assignment because 
he was overwhelmed by health problems and family responsibilities.  Fluty conceded 
that he did not explain the challenges he faced during the period of his layoff to 
Chairperson Sherry Wilson or to Representative Sims when each spoke with him 
following his termination.  At the same time, we have historically recognized the union’s 
duty to act as an active advocate for long-term employees, rather than waiting for the 
employee to develop a strategy and present evidence to support it to the Union 
representative.  

 
Although Sims explained his concerns with any attempt to submit Fluty’s 

grievance to arbitration, given Fluty’s length of service, Representative Sims ought to 
have conducted a personal interview with him to gain insight into the reason for his 
violation before withdrawing the grievance protesting Fluty’s termination.  Such an effort 
was especially important in light of the fact that there is no reinstatement of grievance 
letter in the collective bargaining agreement between the UAW and IAC.  Sims had only 
a brief telephone conversation with Fluty prior to withdrawing his grievance.  He never 
spoke with Fluty in person to obtain a clearer understanding of the personal issues that 
caused his honest mistake.  We learned during oral argument that Representative Sims 
was unaware that Fluty’s brother was dying of cancer during this period and that Fluty 
himself was suffering from serious health problems.  It was unlikely that this personal 
history would have come to light during the type of telephone inquiry Sims described.  If 
Fluty’s circumstances had been known, they might have provided a basis for negotiating 
a reduced penalty for him in light of his status as a high seniority employee.  

 
Sims also failed to obtain a copy of Fluty’s employment history and disciplinary 

record as part of his evaluation of Fluty’s case.  These documents should be part of the 
record in any case involving the termination of a high seniority employee.  Given all the 
factors we have described, it would have been better practice for the representatives of 
Local Union 913 and Region 2B to give Mr. Fluty more personal attention for his 
termination grievance, as a 57 year old union member with 24 years of seniority. 

 
The International Union’s responses to Fluty’s appeal to the IEB and in response 

to his appeal to the PRB have relied heavily on the argument that Fluty’s violation of the 
contract made any further investigation irrelevant.  We have no remedy to offer for the 
UAW’s lack of curiosity or detailed investment in this member’s situation.  It is a 
disappointing performance; but not an irrational one--as that term is generally 
understood in the context of the union’s duty to fairly represent its members, or in the 
language of the Constitution defining the limits of our jurisdiction over grievances and 
related appeals.  

 
The decision of the IEB is affirmed.   


