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FACTS 
 

Jerry Slight and the other Appellants are employees of FCA US LLC (“the 
Company”) who work at the Toledo Jeep Plant.1  They are represented by UAW Local 
Union 12.  Slight and the others began working for the Company in 2007 as Temporary 
Part-Time (TPT) employees.  The  Appellants claim they were supposed to work only on 
Mondays, Fridays, and Saturdays, but that most of them worked a full-time schedule and 
even overtime on occasion.2  They were classified as TPTs for six years until March 2013, 
when the Company hired them as permanent employees.  While classified as TPTs, 
Appellants received a wage rate which came to be known as “Tier I.”  When they became 
permanent employees, their wage rate dropped to the “Tier II” rate applicable to new 
permanent employees under bargaining agreement terms which became effective in 
2011.  Appellants assert that the Tier II rate was approximately $8 to $12 per hour lower 
than the wage rate they received as TPTs.3 

 
 On May 31, 2013, two grievances were filed on behalf of the employees hired as 
TPTs in 2007.  Grievance No. 13-053 claimed that the former TPTs were not receiving 
the pay and benefits to which they were entitled.4  Grievance No. 13-054 claimed that the 
Company should not have required the former TPTs to serve a 90-day probationary 
period upon becoming permanent employees in March 2013.5  The grievances were filed 
by Local Unit Chairman Mark Epley at the Step 3 level.6  Both grievances were predicated 
on the assertion that these employees had been working full-time since they were first 
hired in 2007.7  The grievances claimed that the former TPTs would not have suffered a 
reduction in pay or had to complete a 90-day probationary period if they had been properly 
classified as full-time permanent employees when they first joined the Company in 2007.8  
The grievances did not claim that the Company had violated any specific provision of the 
collective bargaining agreement.9  Chairman Epley later explained that he filed the 
grievances for “moral reasons.”10 

 
1 Record. p. 26.  In total, there are 31 Appellants in this matter who are all represented by attorney Kenneth 
D. Myers:  Ann Ansel, Barry Bigelow, Brian Bigelow, Jan Bockert, Joe Crowe, Jayme Czerniakowski, 
Andrew Eubank, Regina Fobbs, Danyel Garcia, Jill Hunter, Jordan Hurt, Greg Jazwieki, Joe Kruetz, Michael 
Mahoney, Paul Martin, Andrew Nixon, Mark Parker, David Prysiazny, Robert Ranville, Robert Richard, Nick 
Ritz, Reid Robesser, Mike Sawaya, Jerry Slight, Tammy Slupczynski, Robert Sydlowski, Shawn Walker, 
Christopher Wulf, Mindy Yeager, Doug Yockey, and Frank Zimmerman.  Record, p. 166. 
2 Record, p. 26. 
3 Record, pp. 27-28. 
4 Record, p. 5. 
5 Record, p. 6. 
6 According to Chairman Epley, some individual employees had filed grievances with his predecessor 
protesting the reduction in their pay after becoming full-time permanent employees in 2013.  After becoming 
Chairman, Epley decided to file group grievances on behalf of all the similarly situated former TPTs.  
Record, p. 187. 
7 Record, pp. 10, 12. 
8 Record, pp. 10, 12. 
9 Record, pp. 5, 6. 
10 Record, p. 97. 
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 The Company denied the grievances at the initial level, stating that there had been 
no agreement violation.11  The Local then appealed to Step 4 at which point both Region 
2B Representative Jim Waingrow and Epley were responsible for the grievances.12  They 
were unable to resolve the grievances at this level.  The Company took the position that 
the former TPTs were hired as permanent full-time employees in accordance with the 
terms of the 2011 bargaining agreement and each employee had elected to accept 
permanent full-time employment with full knowledge of the applicable terms and 
conditions, including the 90-day probationary period.13 
 
 Accordingly, the grievances were processed to Step 4.5  on November 4 and 5, 
2013.14  At that point, the claims were handled by the International Union and Epley was 
no longer directly involved.15  On January 31, 2014, the UAW-Chrysler Appeal Board 
issued dispositions for both grievances.  In each matter, “[t]he Union withdrew th[e] case 
without precedent and the Company consented to the withdrawal.”16  International 
Representative Troy Davis made the decision to withdraw the grievances. 
 

According to Chairman Epley, he asked Representative Waingrow many times 
regarding the status of the grievances and also called International Representatives Troy 
Davis and Mark Taylor in the FCA Department.17  He received no further information, 
however, until he was provided with copies of the withdrawals toward the end of October 
2014.18  According to the International President’s findings, Representative Taylor drafted 
a letter to Local 12 President Bruce Baumhower on March 19, 2014 advising of the 
grievance withdrawals, but there is no indication in the Record that the letter was received 
by the Local.19  Once Chairman Epley obtained copies of the withdrawals, he emailed 
copies to Appellant Mike Sawaya on the same day, and shortly thereafter provided copies 
to Jerry Slight.20 

 
On October 29, 2014, there was an exchange of text messages between Appellant 

Doug Yockey and Epley regarding the withdrawal of the grievances. 
 
Yockey: “As per Mark Epley . . . Troy Davis and Mark Taylor . . . Our 
international reps . . . Withdrew our grievance.  They are no longer fighting 
for us.  We need to contact Amy Marceno in the union office and have her 
put wages, benefits, and seniority for the 300 2007s in the resolution to have 

 
11 Record, pp. 5, 6. 
12 Record, pp. 7-12, 187. 
13 Record, pp. 7, 8. 
14 Record, pp. 13, 14. 
15 Record, pp. 187-188. 
16 Record, pp. 15, 16.  The Record also contains an Appeal Board Disposition for 13-054 dated August 25, 
2014, which is signed by the Company representatives but does not include any Union representative 
signature.  Record, p. 17.  There is no explanation in the Record as to why a second Disposition for 13-054 
was prepared after the initial Disposition dated January 31, 2014 was signed by all parties. 
17 Record, p. 187. 
18 Record, pp. 187-188. 
19 Record, p. 200. 
20 Record, p. 188. 
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it bargained for and added to the next contract.  Amy Marceno Phone Home: 
XXX-XXX-XXXX.” 
 
Yockey: “Is this true?” 
 
Yockey: “Per mike asshole sw” 
 
Epley: “Yes it is true” 
 
Yockey: “What is next friend/brother” 
 
Epley: “To put it on the bargaining table”21 
 
Chairman Epley also announced that the grievances had been withdrawn at the 

next regularly scheduled unit meetings on November 7, 2014.  The minutes for the 2nd 
shift meeting state: 

 
“Hit Troy hard about (07) grievance.  They withdrew both grievances told 
the 07’s to appeal to Solidarity House as well as make it a demand for 
contract talks.  Need a time limit on TPT’s getting hired full time.”22 
 

The minutes for the 1st and 3rd shift meetings state: “TPT’s are here for 40/60 pick days 
– treat them with respect and UAW members.  2007 Grievance National Level 
withdrew.”23  At the hearing on this matter conducted by the International President’s 
office, Epley stated that he explained the withdrawal and appeal options in the same 
manner at each meeting, but that the person recording the minutes for the 1st and 3rd 
shift meeting apparently provided a more abbreviated description of his remarks.24  The 
2nd shift meeting occurred before the 1st and 3rd shift meeting.25 
 

None of the Appellants appealed the withdrawal of the grievances under Article 33 
of the UAW International Constitution.  Instead, they retained attorney Kenneth D. Myers 
and filed a lawsuit against the UAW and FCA US LLC on April 5, 2015 in federal district 
court, Slight, et al. v. Local 12, et al., Case No. 15-cv-664 (N.D. Ohio).26  The complaint 
raised a hybrid claim for breach of the duty of fair representation and breach of the 
applicable collective bargaining agreement.   In their complaint, Appellants asserted that: 

 
“19. On January 31, 2014, the defendant unions withdrew both 
grievances ‘without precedent’ and the company consented to the 
withdrawals. 

 

 
21 Record, pp. 259-261. 
22 Record, p. 21. 
23 Record, p. 18. 
24 Record, p. 201. 
25 Record, p. 123. 
26 Record, pp. 24-34. 
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20. However, defendants did not tell plaintiffs that the grievances had 
been withdrawn. 

 
21. On the contrary, officials from both the local and international unions 
repeatedly told numerous plaintiffs throughout 2014 and made 
representations at public union meetings throughout 2014 at which 
numerous plaintiffs were in attendance, that the grievances were still 
pending and working their way through the system.  Various union officials 
made blatant and repeated misrepresentations to plaintiffs about the status 
of the grievances. 

 
22. It was not until the end of October, 2014 or early November, 2014 
that plaintiffs discovered that the grievances had been withdrawn by the 
union in January, 2014.”27 

 
The complaint further alleged: 

 
“25. . . .  The defendant unions violated their duties of fair representation 
by withdrawing the grievances against Chrysler when they knew the 
grievances were valid, and further by failing to tell plaintiffs that the 
grievances had been withdrawn and by making material misrepresentations 
to plaintiffs to the effect that the grievances were still pending, all in an 
attempt to cause plaintiffs to miss deadlines for filing internal union appeals 
and for filing a federal lawsuit. 

 
26. Plaintiffs are filing this lawsuit within six months of discovering that 
the grievances had been withdrawn; plaintiffs should be excused from any 
requirements for filing internal union appeals mandated by the UAW 
Constitution or any other source of law.”28 
 
The UAW raised Appellants’ failure to exhaust internal union remedies as a 

defense against the lawsuit.  The Union served interrogatories on the Appellants asking 
whether they had taken any steps to appeal the withdrawal of their grievances under 
Article 33 of the Constitution and, if not, the reasons for not doing so.  Eleven Appellants 
responded as follows: 

 
Brian Bigelow: “I talked to a union rep and was told that we couldn’t file an 
appeal because it was past the deadline and they were going to add us to 
the contract.”29 
 
Jan Bockert: “I had heard that we could not appeal because the statute of 
limitations had passed and the union told us we could not appeal.”30 

 
27 Record, pp. 29-30. 
28 Record, pp. 30-31. 
29 Record, p. 36. 
30 Record, p. 41. 
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Joseph Crowe: “Mark Epley said [we] were past the deadline, that you only 
have six months to appeal and that the International held on to it too long. 
He said they were going to add us to the new contract.”31 
 
Regina Fobbs: “I talked with Jerry Slight, then I talked with Mark Epley and 
Mark stated we were past the appeal deadline.”32 
 
Danyel Garcia: “I was told by my union steward that the International Union 
withdrew the grievance and there was nothing left to do, it was over.  I was 
also told because of this we would be made whole in the contract.  I was 
also told by Jerry Slight that Mark Epley said there was no point trying 
anything else and to get a lawyer.”33 
 
Jill Hunter: “When I heard that the appeal had been withdrawn I went to see 
Mr. Epley, who then confirmed it had been withdrawn and that there was 
nothing anyone could do.”34 
 
Jordan Hurt: “Mark Epley told us it was too late to file an appeal and to get 
a lawyer.”35 
 
Mike Sawaya: “I spoke to Mark Epley and he told me we could file a lawsuit. 
I was told nothing about the appeal process. I looked to my union chairman 
to guide me in the right direction.”36 
 
Tammy Slupczynski: “I was told by Mark Epley that there was nothing that 
could be done because the time limit expired for the appeal process.”37 
 
Doug Yockey: “I texted the union chairman, Mark Epley. He told me that 
there was nothing he could do for the 07s.  He said he would try to get some 
things back at contract time.  He said we were past the time to file an appeal 
and we should get a lawyer. I was told time and time again that the union 
would not do any more because there was nothing that could be done.”38 
 
Frank Zimmerman: “I spoke with Jerry Slight and asked him if he spoke with 
Mark Epley.  He informed me that Mark’s response was ‘we were past our 
appeals process and there was nothing more that could be done.’  I also 

 
31 Record, p. 46. 
32 Record, p. 51. 
33 Record, p. 56. 
34 Record, p. 61. 
35 Record, p. 66. 
36 Record, p. 36. 
37 Record, p. 76. 
38 Record, p. 81. 
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asked our floor steward and his back-up and they didn't know what else we 
could do.”39 
 

 Appellants Michael Sawaya, Jerry Slight, and Doug Yockey also provided 
deposition testimony regarding communications with Chairman Epley concerning the 
withdrawal of the grievances.  Sawaya testified that he had a phone conversation in which 
Epley advised that the grievances had been withdrawn and that he would send copies to 
Sawaya.  Epley subsequently emailed the withdrawal documents to Sawaya.  Sawaya 
testified regarding his reaction and communication with Epley: 
 

“Q.  So, what do you do then? 
 
A.  Get angry.  I said, so what does that mean?  What can we, you know, 
what are we supposed to do now?  And [Epley] said, well, I’ll tell you what, 
I’m going to try to get – well he said he was going to try to, you know, look 
into it.  And I asked a little bit later, and he said, well, what he was planning 
on doing is try to put in the national, the new national contract, he was going 
to try to get it put into there.”40 
 

Sawaya indicated in his testimony that Epley’s response was in the form of an email, but 
the actual email exchange is not included in the Record. 
 
 Slight stated during his deposition that he had a meeting with Epley at which he 
was shown a document indicating that the TPT’s grievance was withdrawn.  Slight 
testified: 
 

“Q.  Okay.  [Epley] shows you this, one of these documents – 
Q.  – showing that it has been withdrawn, you’re mad and do you ask him 
any questions? 
 
A.  I said, Mark, what do we do?  What do we do, what, what, what do we 
do right now? 
 
Q.  And his reply was? 
 
A.  Buddy, I don’t know.  He says, his exact words, was to get a lawyer. 
 
Q.  Okay,  But he did say I don’t know? 
 
A.  He says, I don’t know.  He goes, you’ve exhausted anything in the appeal 
process and to get a lawyer. 
 
Q.  He actually used the words, exhausted the appeal process? 
 

 
39 Record, p. 86. 
40 Record, p. 130. 
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A.  Well, not exhausted, he said it’s too late, it’s too late to file an appeal. 
 

* * * 
 
Q.  Did you question what that meant – 
 
A.  No. 
 
Q.  – too late to file an appeal? 
 
A.  No I did not.  I, I, I work on the line.  I, we elect officials to represent us.  
If, if, if I knew to file an appeal, if Mr. Doug Yockey knew to file an appeal, if 
Mike Sawaya knew to file an appeal, or we were told to file an appeal, we 
would have filed an appeal.” 41 
 

During his deposition, Slight was also questioned about his knowledge of the 
Constitutional appeal process.  He testified: “I did not know anything about the constitution 
at that point in time.”42 
 
 Appellant Yockey also testified that he spoke with Troy Davis regarding the 
withdrawal of the grievances: 
 

“Q.  Okay. Now, do you have a specific recollection of talking to Mr. Davis 
about appealing the withdrawing of the grievances? 
 
A.  I’ve asked, I asked him. I asked Mark and everybody and there was 
nothing more that they could do. Nobody ever told me about an appeal. 

 
Q.  Okay. 
 
A.  I was told by one that, I’m sorry, my hands are tied, there’s nothing more 
I can do. 
 
Q.  Did you specifically say, did you use the words appeal? 
 
A.  I didn’t know anything about an appeal.  
 
Q.  So you did not use the words appeal? 
 
A.  Why would I? I didn’t know anything about it. 
 
Q.  Okay. 
 

 
41 Record, pp. 132-133. 
42 Record, p. 133. 
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A.  Nobody told me anything about it.  So how would I know?”43 
 
In contrast to Appellants’ interrogatory answers and deposition testimony, 

Chairman Epley maintains that he informed those TPTs with whom he spoke regarding 
their appeal rights under the UAW International Constitution.  He asserts: 

 
“I know positively that I told Mike Sawaya about appealing the withdrawals.  
I think that I talked to Jerry Slight about appeals.  I do not remember if I 
talked to Doug Yockey. 
 
I know positively that I told any one of the TPT’s who asked me ‘what do we 
do now?’ that they had a right to appeal.  I told them it was under Article 33 
of the Constitution and I would be glad to help them.  Nobody came to me 
for help.”44 
 

Epley also specifically denies the statements attributed to him by the Appellants who 
indicated in their interrogatory responses that they did not pursue an appeal in reliance 
on communications with him.45 
 
 On June 13, 2016, the Union moved for summary judgment on Appellants’ 
complaint on the grounds of failure to exhaust internal union remedies.  The district court 
granted the motion in a memorandum opinion issued on July 24, 2017.46  The court 
applied the standard set forth by the U.S. Supreme Court in Clayton v. International Union, 
UAW, 451 U.S. 679 (1981).  In Clayton, the Supreme Court held that a union member 
must exhaust any internal procedures available under the union constitution before 
seeking judicial relief on a hybrid duty of fair representation and breach of contract claim.  
The Supreme Court ruled that the exhaustion requirement is excused in three 
circumstances: 
 

“. . . first, [] union officials are so hostile to the employee that he could not 
hope to obtain a fair hearing on his claim; second, [] the internal union 
appeals procedures would be inadequate either to reactivate the 
employee’s grievance or to award him the full relief he seeks under § 301; 
and third, [] exhaustion of internal procedures would unreasonably delay the 
employee’s opportunity to obtain a judicial hearing on the merits of his 
claim.” 
 

Clayton, 451 U.S. at 689.  The district court rejected Appellants’ arguments that their 
failure to exhaust was excused under the three Clayton factors.  The district court also 
rejected Appellants’ argument based upon lack of knowledge of regarding the internal 
appeals process: 

 
43 Record, p. 139. 
44 Record, p. 188. 
45 Record, pp. 110-111, 188-189. 
46 Record, pp. 145-155. 
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“Though not one of the Clayton factors, Plaintiffs move the court to excuse 
exhaustion on the grounds that they did not know, and their union 
representative failed to inform them of the internal appeals process 
available under the UAW Constitution.  Courts have denied similar requests, 
holding ‘[s]imple ignorance is no excuse for failure to exhaust.’  Rogers v. 
Bd. of Educ. of Buena Vista Sch., 2 F.3d 163, 167 (6th Cir. 1993).  Plaintiffs 
had a duty to investigate and pursue the internal union remedies available.  
Monroe, 723 F.2d at 25.  The union representative need not inform the 
union member of the relief available and ‘the opinion of a union 
representative cannot be construed as a waiver of the UAW’s constitutional 
appeal requirements.’  Ryan v. Gen. Motors Corp., 929 F.2d 1105, 1110 
(6th Cir. 1989). 
 
Here, Plaintiffs assert that not only did the union representative fail to inform 
them of the internal appeal procedure in the UAW Constitution, but also told 
them that there was nothing more that could be done other than to file a 
lawsuit.  Contrary to Plaintiffs’ allegation, the union representative says that 
he told Plaintiffs of the right to appeal. . . .  But even with an alleged 
misrepresentation, lack of information, or misunderstanding, Plaintiffs fail to 
overcome their own lack of diligence in educating themselves on the internal 
appeals procedure of the UAW Constitution.  See, e.g., Rogers, 2 F.3d at 
167 (rejecting plaintiff’s argument exhaustion should be excused because 
he did not know of his remedies under the union constitution and his union 
representative allegedly told him that the only option was to file a lawsuit 
and holding ‘The MEA Constitution is a written document, which plaintiff 
should have reviewed to ascertain his rights under it.’).  Consistent with 
other courts’ holdings, I will not create a new factor to excuse exhaustion.”47 
 

In addition, the district court denied Appellants’ alternative request to stay the litigation in 
order for them to exhaust internal union remedies.  The court explained that Appellants 
had made no attempt to comply with the internal union process despite first becoming 
aware of the exhaustion requirement two years earlier at the outset of the litigation and, 
therefore, a stay was not warranted.48  Appellants appealed the district court’s decision. 
 
 The U.S. Court of Appeals for the Sixth Circuit issued an unpublished decision on 
March 21, 2018.49  The appeals court wrote that it agreed with the district court’s grant of 
summary judgment, but remanded with instructions to hold the case in abeyance while 
Appellants pursued their internal union remedies.50  The court found that none of the 
Clayton factors excused Appellants from failing to pursue the union appeal process.  The 
appeals court addressed the issue of the timeliness of an internal union appeal as follows: 
 

 
47 Record, pp. 151-152. 
48 Record, pp. 152-153. 
49 Record, pp. 159-165. 
50 Record, p. 159. 
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“What of the possibility that the employees waited too long to appeal the 
withdrawal of their grievance?  While Troy Davis withdrew the grievance in 
January 2014, the employees did not find out what had happened until 
November 2014.  The UAW Constitution gave them thirty days to appeal 
that decision and those thirty days (whether measured from January 2014 
or November 2014) have come and gone.  But the UAW Constitution also 
allows the International President to ‘waive the time for filing the appeal if 
warranted by the circumstances.’  R. 51-27 at 13.  There’s good reason for 
the President to waive the time requirements here, since the employees 
failed to file an appeal because union officials told them (erroneously) that 
‘it’s too late to file an appeal,’ R. 51-4 at 8, and to ‘get a lawyer’ instead, R. 
51-12 at 2.”51 
 

 As a result of the Sixth Circuit’s decision, on April 25, 2018, Appellants’ counsel 
sent a letter to the International Executive Board (IEB) seeking to appeal the UAW FCA 
Department’s decision to withdraw grievances 13-053 and 13-054.52  The appeal letter 
recited the procedural history of the matter, including the processing and withdrawal of 
the two grievances.  Counsel also described the litigation and the Sixth Circuit decision, 
as follows: 
 

“The grievants filed a lawsuit in the U.S. District Court in Toledo; that lawsuit 
was dismissed for failure of the grievants to exhaust internal UAW 
remedies.   On March 21, 2018, the U.S. Sixth Circuit Court of Appeals 
overturned that decision, ordering the District Court to re-open the case and 
hold it in abeyance until grievants have had the opportunity to complete the 
internal appeal process.  That decision became official on April 13, 2018 
when the Sixth Circuit issued a mandate.  This appeal to the IEB represents 
the grievants following the mandate of the Sixth Circuit in completing the 
internal appeal process.”53 
 

Appellants further argued that the two grievances were meritorious and, therefore, should 
not have been withdrawn.  Appellants requested that the grievances be reinstated at the 
level at which they were withdrawn and ultimately pursued in arbitration.  Appellants 
added: 
 

“Further, should there be any question about the timeliness of this appeal, 
the grievants ask the UAW President to waive any timeliness issue and 
allow the appeal to move forward on its merits, pursuant to the Sixth 
Circuit’s recent ruling.”54 
 

 
51 Record, p. 163. 
52 Record, pp. 166-176. 
53 Record, p. 167. 
54 Record, p. 169. 
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Administrative Assistant to the President, Mark Liburdi, responded to the appeal 
letter on May 18, 2018.55  He stated that the letter would be treated as a request under 
Article 33, §4(d) for the International President to waive the time limits for filing an appeal.  
He asked that Appellants submit any documents, information, or argument deemed 
relevant to deciding whether time limits should be waived.  Liburdi also took issue with 
Appellants’ characterization of the Sixth Circuit’s ruling: 

 
“Contrary to your letter, the Sixth Circuit court of Appeals did not ‘overturn’ 
the decision of the U.S. District Court in Toledo, nor did it grant you the right 
to ‘complete’ the internal appeal process.  Rather, the Sixth Circuit agreed 
with the District Court’s finding that the Plaintiffs failed to exhaust their 
internal union appeals.  The Sixth Circuit found that the Plaintiffs ignored 
both the collective bargaining agreement and the UAW International 
Constitution by not seeking relief through the internal appeals process.  The 
Court stated: ‘despite the possibility of reinstatement, the employees did not 
seek relief through the internal union appeals process, thus establishing that 
they failed to exhaust all internal remedies.’  Decision, p.4.  The Court also 
dismissed all the excuses Plaintiffs raised for not exhausting.  The Court, 
however, did note that there may be a basis under Article 33, Section 4(d) 
for waiving the applicable time limits.  Decision, p.5.  It therefore remanded 
the case to be ‘held in abeyance while the employees pursue’ an Article 33 
appeal.  Decision, p.7.  Based on the Court’s ruling, you have requested 
that the time limitations be waived.”56 
 

 On June 4, 2018, through their counsel, Appellants submitted a letter and 
attachments to the International President’s office in support of their request to waive time 
limits.57  They cited the interrogatory answers from eleven Appellants and the deposition 
testimony of Slight, Yockey, and Sawaya in support of their contention that they were led 
to believe that the time for an appeal had lapsed and that their only options for redress 
were collective bargaining or litigation.  They also cited the October 29, 2014 text 
message exchange between Yockey and Epley.   
 

Appellants argued again that the Sixth Circuit decision indicated that a waiver of 
the time limits for appeal was appropriate in this case.  They also argued that the Public 
Review Board’s (PRB) decision in Radtke v. UAW-Chrysler Department, PRB Case No. 
1769 (Jan. 22, 2018) supported their waiver request.  They described that case as 
involving a grievant who contacted her local union representative after learning that the 
Union had withdrawn her grievance and was advised that the Union would file another 
grievance on her behalf.   Appellants emphasized the following language from the PRB’s 
decision:  

 
“Radtke was entitled to rely on the advice of her Local Union representative 
regarding the next appropriate step after [the grievance] was withdrawn, 

 
55 Record, pp. 177-178. 
56 Record, p. 177. 
57 Record, pp. 179-186. 
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regardless of whether this was, in fact, the correct procedure.  Radtke 
consistently did what she was instructed to do with respect to the pursuit of 
her grievances and her appeal from their disposition.”58 
 

Appellants claimed that they had similarly relied upon advice from Epley and other union 
officials who incorrectly told them that it was too late to file an appeal and to get a lawyer.   
 

Appellants also asserted that the Union had made representations during the 
course of the litigation which supported granting a waiver.  Specifically, they quoted the 
Union’s appeal brief as stating: 

 
“‘. . .  the President’s office routinely finds appeals to be timely even when 
there is dispute as to when the individuals were notified of the disposition of 
the underlying grievance (citing Rick Isaacson affidavit).  If an administrative 
assistant in the President’s office does find the appeal untimely that decision 
is itself appealable to the IEB.’”59 
 

Lastly, Appellants argued that the amount of time passed since an appeal could have 
been filed in this matter should not be of concern since the Union was at fault for any 
delay due to the misrepresentations made to them. 
 

Chairman Epley also submitted a letter to the International President’s office on 
July 16, 2018.60  After reciting the basic facts regarding the filing and ultimate withdrawal 
of the grievances, he explained that he first became aware of the withdrawal of the 
grievances in late October and announced the fact at the union meetings held on 
November 7, 2014 as reflected in the minutes.   He emphasized that the 2nd shift meeting 
minutes show that he told the TPTs to appeal the withdrawals of their grievances to 
Solidarity House.  He added:  “I am pretty sure that I also told the people attending the 
1st and 3rd shift meetings to appeal as well, but that does not appear in those minutes.  I 
don’t know why.”61  Epley flatly denied telling any of the TPTs that it was too late to file 
an appeal.  He stated: 

 
“In fact, I never told anyone that it was too late to appeal.  I knew that it 
wasn’t, because the time to appeal did not start from the January 31, 2014 
date of the withdrawals.  The appeal time would have begun to run from the 
November 7, 2014 unit meetings when I announced the withdrawals.  So, 
the TPT’s had plenty of time to appeal. 
 
I did tell the TPT’s that we could try to get their matter addressed in the new 
contract, but I never said that was the only way to resolve the issue or that 
that meant they could not appeal. 
 

 
58 Record, p. 184, quoting Radtke, PRB Case No. 1769, at p. 18. 
59 Record, p. 185. 
60 Record, pp. 187-189. 
61 Record, p. 188. 
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I never told any TPT that they should get a lawyer, or that they should file a 
lawsuit.  I never told any TPT that there was nothing more I could do, and I 
never told any TPT that my hands were tied.”62 
 

Epley also attached a copy of his deposition in the litigation to show that the 
representations in his letter were consistent with his testimony under oath.  In conclusion, 
Epley expressed his belief that a waiver of time limits was not warranted under the 
circumstances. 
 
 In response to these written submissions, the International President’s office 
scheduled a hearing for October 8, 2018.   The notice of hearing specifically 
recommended that the twelve Appellants previously identified as having relied upon 
statements by Epley or others (i.e., Slight and the eleven Appellants who submitted 
interrogatory answers) be present to give testimony.63  Administrative Assistant Liburdi 
conducted the hearing on behalf of the International President’s office.  At the outset, he 
made clear that the focus of the hearing would be the timeliness issue and that he did not 
intend to take testimony related to the merits of the appeal.64  Nine of the twelve 
Appellants attended the hearing and testified.65  Chairman Epley also testified.  All 
witnesses were sequestered.  Appellants’ counsel was present throughout the hearing 
and was permitted to suggest questions to the hearing officer.  The hearing was 
transcribed by a professional court reporter.66   
 

Seven Appellants testified that they spoke with Epley directly.  Some Appellants 
testified that Epley indicated that their time limit had expired.67  Several expressed the 
belief that a six-month time limit applied, but could not explain the basis for this six-month 
requirement.68  Others testified that Epley simply said that nothing could be done.69  Some 
Appellants testified that Epley or other Union representatives said they could not appeal, 
but others testified that Epley never mentioned an appeal.70  Several Appellants testified 
that Epley advised them to get a lawyer and/or file a lawsuit.71  A few Appellants testified 
that they had some knowledge of the International Constitution’s appeal process.72   
Epley’s testimony was essentially the same as his prior deposition testimony and letter 
dated July 16, 2018.   

 
Appellants’ counsel filed a post-hearing submission dated October 22, 2018.73  

The submission summarized the Appellants’ testimony and asserted that all “said a 

 
62 Record, pp. 188-189. 
63 Record, p. 191. 
64 Record, p. 326. 
65 Record, p. 192.  Appellants Regina Fobbs, Jordan Hurt, and Tammy Slupczynski did not attend. 
66 The complete transcript is included in the Record, pp. 319-492. 
67 Record, pp. 334, 368, 426. 
68 Record, pp. 334, 336-337, 351-352, 355-356, 402, 436-437. 
69 Record, pp. 358, 445. 
70 Record, pp. 368, 388, 419, 436-437. 
71 Record, pp. 368, 380, 420, 434. 
72 Record, pp. 336-337, 340, 389-390, 404-405, 407, 440-441. 
73 Record, pp. 193-198. 
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version of the same thing: My union chairman told me there was nothing more to be done, 
it was too late to appeal, go hire an attorney.”74  The submission argued that Epley’s 
hearing testimony was not credible, emphasizing that it was his word against the 
testimony of multiple Appellants.  They argued that if Epley informed Appellants that an 
internal appeal was available, as he claimed, then it made no sense that they would not 
have pursued such an appeal.  Appellants further argued that “[t]he union should also 
want to err on the side of resolving internal disputes on their merits.”75  In closing, they 
stated: 

 
“It does not seem right or fair that the union, having caused the procedural 
problems the appellants now face, would continue to fight the appellants on 
whether to allow the internal appeal to go forward.  The union should take 
responsibility for its role in the current matter being in the procedural posture 
that it is in and at least allow the appeal to proceed.  To do otherwise would 
cause unnecessary delay and further legal proceedings.”76 
 

 On December 19, 2018, Administrative Assistant Liburdi issued a decision on 
behalf of the International President declining to waive the time limits for filing an appeal.77  
The President’s decision found that “[t]he contemporaneous documents,” specifically the 
meeting minutes and the Yockey/Epley text exchange, “represent the most credible and 
best evidence of what happened at the time.”78  The President found that the minutes 
showed that Epley knew Appellants could appeal and that he did not try to conceal that 
fact, but rather announced it to the membership.  As for the exchange with Yockey, Epley 
did not misrepresent the appeal process and the suggestion to place the issue into the 
bargaining process “amount[ed] to reasonable advice from a chairperson about what he 
believed to be a viable way for the Local Union to address Grievants’ concerns.”79  The 
President found that the documentary evidence supported Epley’s denial that he misled 
Appellants.  He also found it “telling that the Grievants have offered no explanation for 
what would have motivated Epley to attempt to thwart an appeal.”80 
 
 On the other hand, the President concluded that Appellants’ testimony was a 
“mixed bag.”81  Noting that less than a third of the Appellants requesting a waiver provided 
any testimony, the President identified various inconsistencies between Appellants’ 
assertions at the hearing and prior statements during the litigation, and inconsistencies 
among the statements of various Appellants.  The President also found: 
 

“The Grievants’ claims of ignorance regarding the appeals procedure are 
belied by their statements that they reviewed Article 33 after learning that 
the National Department had withdrawn their grievance.  Four of the 

 
74 Record, p. 196. 
75 Record, p. 197. 
76 Record, pp. 197-198. 
77 Record, pp. 199-206. 
78 Record, p. 201. 
79 Record, p. 205. 
80 Record, p. 205. 
81 Record, p. 205. 
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Grievants acknowledged, at the hearing, varying degrees of familiarity with 
the Constitution and the internal appeals process.  Even the most cursory 
review of Article 33 would have disclosed that an appeal in November 2014 
would have been timely.  Article 33, Section 4(b), ‘Calculation of Time,’ 
plainly states that the deadline for an appeal runs from when the appellant 
learned of the adverse action.  No reasonable person – let alone one 
familiar with Article 33 – would have accepted the counter-intuitive assertion 
that the time for appealing here ran before Grievants learned that their 
grievances were withdrawn.”82 
 

The President also noted that Appellants’ claims of misrepresentation had changed 
during the course of their litigation.  In their initial complaint, Appellants alleged that union 
officials had misrepresented the status of their grievances in order to cause them to miss 
the time limit for an internal appeal.  The allegations that Epley and others had 
misrepresented the nature or availability of the internal appeal process only emerged later 
in the litigation.  
 
 Appellants appealed the President’s decision to the IEB by letter dated January 
16, 2019.83  They argued that the President placed undue reliance on the November 7, 
2014 meeting minutes.  They pointed out that none of the Appellants testified that they 
were at the meeting and, therefore, could not verify what was said.  They argued that the 
Yockey/Epley text exchange undermined the conclusion that Epley knew Appellants 
could appeal because he failed to mention their appeal rights in that exchange.   
Appellants also faulted the President for concluding that Epley would have no motive to 
lie.  They argued that he might have been confused initially about the deadline for the 
appeal, and was now seeking to deny his error.  They also complained that the President’s 
decision failed to explain why Appellants would lie about what Epley told them.  Appellants 
again argued that the Sixth Circuit decision and the PRB’s Radtke decision supported 
their waiver request.  For the first time, they also cited the PRB’s decision in Pedersen v. 
International Executive Board, UAW, 13 PRB 824 (2008), for the proposition that a 
member should be given “the benefit of the doubt” in a factual dispute over whether a 
timely appeal was filed.84  They asserted that Appellants’ claims regarding the statements 
made to them should have been dispositive on the waiver issue: 
 

“In this case, it was unnecessary, and possibly improper, for the President 
to make determinations of credibility by deciding that Epley was more 
believable.  He should have merely said, ‘Epley says he told the grievants 
about their appeal options, grievants say he didn’t.  Without deciding who 
is more believable, if one views it in the light most favorable to grievants, 
then they should be permitted to waive the timeliness and process the 
appeal because they were told by Epley that it was too late to appeal and 
they had a right to rely on that representation.”85 

 
82 Record, p. 205. 
83 Record, pp. 207-215. 
84 Record, p. 212. 
85 Record. p. 213. 
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Lastly, Appellants maintained that the appeal should be heard on the merits due to the 
strength of the underlying grievances and the Union’s failure to ever articulate a reason 
for their withdrawals. 
 
 On May 13, 2019, the IEB issued its decision affirming the President’s denial of 
the request to waive time limits.86  The IEB decision adopted the President’s findings and 
analysis, but also addressed Appellants arguments on appeal.87  In particular, the IEB 
rejected the argument that any dispute concerning whether Appellants were accurately 
informed regarding their appeal rights should be resolved in their favor. 
 

“As Radtke and Pederson demonstrate, neither the Union or the PRB have 
applied Article 33 in such a manner.  Instead, they have resolved factual 
disputes presented to them by gathering and evaluating the relevant facts. 
 
The approach suggested by Appellants is plainly unreasonable, since it 
would effectively eliminate the time limits for an appeal in any case where 
an appellant claimed that he/she was misled, regardless of the strength of 
the evidence to the contrary.  We must apply Article 33 in a manner that 
gives effect to all of its provisions, including the time limits set forth there.”88 
 

 Appellants filed an appeal from the IEB’s decision with the PRB by letter dated 
June 13, 2019.89  The PRB heard the parties in oral argument on February 1, 2020. 
 

ARGUMENT 
 

A. Attorney Kenneth D. Myers on Behalf of Appellants: 
 

It is frustrating for Appellants to be in this position and to have their Union treat 
them this way.  The Appellants sincerely believed that they had been wronged by Chrysler 
and so, with the help of their Local Union officials, they filed grievances.  The Union 
believed these grievances had merit, and the Union took the grievances all the way up to 
the last step prior to arbitration and then mysteriously withdrew them.  The Union failed 
to tell the Appellants for nine months, and then their Local Chairman told them it was too 
late to appeal the Union’s decision because so much time had passed between the time 
the Union withdrew the grievances and the time of the notification.  So, the Appellants 
took the advice of the Local Chairman and hired an attorney and filed suit, rather than go 
through the appeal process that they had been told would be untimely.  But instead of 
admitting its mistakes (in withdrawing the grievances and then botching the notification), 
the Union, having told Appellants it was too late to appeal, then moved to dismiss the 
lawsuit on the grounds that the Union never told them it was too late.  And now, after the 
federal appeals court said that the Appellants should be permitted to go through the 

 
86 Record, p. 216. 
87 Record, pp. 217-262. 
88 Record, p. 227. 
89 Record, pp. 263-276. 
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internal appeal process, the Union has continued to insist that the appeal of the 
withdrawal is untimely and that it is Appellants’ fault and, therefore, no waiver will be 
given. 

 
Just as frustrating as the Union’s continued refusal to accept responsibility for its 

actions is the Union’s rationale; basically, that the Union has chosen to believe its Local 
Chairman over about a dozen of its members, partially because the Chairman would not 
be motivated to lie.  But in analyzing Chairman Epley’s motives, the Union (both the 
President and the IEB) have neglected to analyze Appellants’ motives. 

 
The Union presumes that Epley is telling the truth, that he told the Appellants about 

their right to appeal.  But if that is so, why didn’t the Appellants file an appeal?  They were 
obviously upset about their grievances being withdrawn and about not being told about it 
for so long.  They were looking to Epley to help them or at least advise them about their 
next step.  If, as Epley says, he told them they could still file an appeal and even that he 
would help them, why would they not take him up on that?  What would the Appellants’ 
motivation have been for blowing him off on this important issue?  What would their 
motivation have been to go the more time consuming, difficult, and expensive route of 
hiring a private attorney and going to federal court if they were told that their right to appeal 
was still viable?  Why would the Appellants have been so upset with the Union over their 
supposed loss of the right to appeal if, in fact, Epley had told them that despite the nine 
months having passed since the time the grievance was withdrawn, they still could 
appeal? 

 
Further, even if Appellants had filed an appeal, there is no guarantee that the 

President would have accepted it, since on its face, it was untimely.  Troy Davis 
acknowledged in his deposition that the Appellants would still have to prove that they had 
good reason for not filing within 30 days of the withdrawal decision being made, which 
means that the Union could easily have deemed the appeal untimely and forced 
Appellants to go through the same exercise that the Union is forcing the Appellants to go 
through now, i.e., requesting a waiver, gathering evidence for a request for waiver, and 
possible appeals if the President decided not to grant a waiver. 

 
While the Union stated during the federal litigation that it routinely grants such 

waivers, it is obvious that the Union also has the authority to deny waivers at its discretion.  
So maybe when Epley told the Appellants it was too late to file an appeal in late October 
2014, he was predicting the problems Appellants would have had in filing an appeal that 
was, on its face, too late.  Or maybe Epley just didn’t know the appeal rules when he first 
talked to Appellants, and had learned them by the November 7 membership meeting.  It 
is difficult to say with any certainty, but that is the point.  It is just as plausible that 
Appellants’ version of events is true as it is that Epley’s version is true, but instead of 
acknowledging that both versions are plausible and giving the benefit of the doubt to the 
Appellants in the interest of resolving the appeal on the merits, or using the “summary 
judgment” standard to resolve factual disputes in favor of Appellants, the Union has 
chosen a rather tortured path in deciding that it must resolve all factual disputes.  Both 
the Union’s result and the procedures it took to get to the result seem an awful lot more 
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like a self-serving protective mechanism than a fair consideration of the facts and 
circumstances. 

 
The IEB also erred in rejecting Appellants’ arguments based upon the PRB’s 

decisions in Radtke and Pedersen.  The main reason the IEB concluded that Radtke and 
Pedersen were inapplicable is because it found that Appellants had failed to establish 
that Chairman Epley misrepresented their appeal rights.  In other words, since the IEB 
chose to believe Epley and disregarded entirely the testimony of about a dozen of the 
Appellants (as well as discounting the evidentiary importance of Epley’s text messages 
to Yockey), the union member’s right to rely on the advice of a union official is irrelevant.  
The only way to hold that Radtke and Pedersen are inapplicable is to hold that Epley did 
not, in fact, say what a dozen Appellants testified that he said. However, the converse 
could also be inferred; if the factfinder believes Appellants’ testimony that Epley told them 
it was too late to file an appeal, they would have a right to rely on that advice. 

 
In addition to the arguments raised in our appeal letter to the PRB, Appellants also 

incorporate by reference the information and arguments raised in their prior submissions 
throughout the course of this proceeding.  In closing, it is Appellants’ hope that the PRB 
will have a more objective perspective on these issues and order the President to grant 
a waiver so that Appellants’ appeal of the Union’s decision to withdraw the grievances 
can be heard on its merits. 

 
B. International Union, UAW: 

 
The PRB should uphold the decision of the IEB.  As the President and the IEB 

found, the two contemporaneous written documents, the authenticity of which has not 
been questioned, are the best evidence in this case.  The first is the meeting minutes 
which show that Epley knew that the Appellants’ time for filing an appeal had not passed 
and that he advised the membership of their right to appeal, rather than attempting to 
conceal it.  The second is the text exchange between Epley and Yockey, which does not 
contain any misrepresentations, but reasonable advice on how to proceed.  The fact that 
a recital of Appellants’ appeal right is not contained in the messages does not amount to 
a misrepresentation. 

 
Appellants attribute certain misrepresentations to Epley.  He denies these 

assertions.  While the testimony here is mixed, the Appellants’ version of events is 
unconvincing.  In certain instances, their testimony is internally inconsistent or/and 
contradicts that of the other Appellants.  Appellants’ hearing testimony also revealed that 
several of them had knowledge of the Article 33 procedures notwithstanding their claims 
about Epley’s alleged misrepresentations.  Appellants attribute no ill will or motivation for 
Epley to lie to them about their appeal rights.  The decision at issue here was made at 
the International level, not at the Local level.  In addition, Appellants’ lawsuit, which 
alleges that the Union deliberately sought to undermine their appeal rights, makes no 
mention of the purported misrepresentations which now form the core of their arguments 
in support of a waiver. 
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Appellants argue that, whenever there is a dispute concerning whether an 
appellant was accurately informed of his or her appeal rights, that dispute should be 
resolved in the appellant’s favor.  This approach is plainly unreasonable, since it would 
effectively eliminate the time limits for an appeal in any case where an appellant claimed 
that he or she was misled, regardless of the strength of the evidence to the contrary.  In 
this case, the President took the appropriate approach, which is to solicit the evidence, 
evaluate it, and then decide whether the “circumstances warrant” that the timeliness 
requirements of Article 33 be waived.  In this case, he determined that the Appellants did 
not make a showing that such a waiver is warranted. 

 
Appellants also take issue with the IEB’s treatment of Radtke and Pedersen, but 

fail to show how these PRB decisions support their position.  In Radtke, the facts were 
not in dispute and the PRB ruled on the issue of timeliness.  Here, the facts are in dispute, 
and the PRB is asked to review the President’s decision not to waive the time limits for 
appeal.  In Pedersen, the PRB found the appellant’s explanation for his actions credible 
and that he had “provided sufficient evidence to corroborate his claim.”  13 PRB at 828.  
Here, the President and the IEB have found that, based on the evidence before them, 
Appellants have not provided sufficient evidence to support their claim. 

 
C. Rebuttal by Attorney Kenneth D. Myers on Behalf of Appellants: 

 
The UAW should take responsibility for any timing issues in this matter since the 

Union has admitted that the Record does not indicate whether the letter from the UAW 
National Chrysler Department to Local 12 communicating the withdrawal of the 
grievances was actually received by the Local.  Chairman Epley communicated to 
Appellants that because more than six months had passed between the time the UAW 
withdrew the grievances in January 2014 and the receipt of the notification in October 
2014, there was nothing that could be done in terms of appealing the UAW’s withdrawal 
of the grievances.  The UAW relies on Epley’s apparent mention of the withdrawal of the 
grievances at the November 7, 2014 union meeting to excuse all of the UAW’s 
transgressions regarding the grievances, asserting that, as of November 7, 2014, the 
Appellants were on notice of their appeal rights and shifting the burden to them.  However, 
this is incorrect.  By the time of the November 7, 2014 union meeting (which there is no 
evidence that any of the Appellants attended), the damage had already been done; Epley 
had told the Appellants that there was no appeal possible and that they should consult a 
lawyer.  Epley’s post hoc mention of the possibility of an appeal on November 7, 2014, 
after he had told the Appellants there was no appeal possible, does not cure Epley’s 
erroneous advice to the Appellants. 

 
The UAW also admits that the testimony here is “mixed” but concludes that 

Appellants’ version of events is “unconvincing.”  Appellants disagree. They believe their 
testimony, taken together, is consistent, in that all of the Appellants came away from 
communications with Epley and other union officials with the same understanding, i.e., 
that no appeal was possible and that the best and only way to proceed (other than putting 
the matter onto the agenda for contract negotiations) was to get a lawyer and file a lawsuit.  
That is what they did. 
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But for the UAW sitting on the news of the withdrawal of the grievances, Appellants 
would not have been put in this position of having to beg the International President, the 
IEB, and now the PRB, for permission to even process an appeal.  The UAW claims that 
despite this initial screw-up of sitting on the notice of withdrawal, and despite the Local 
Chairman giving the Appellants (at best) mixed messages about their future options, the 
Appellants should bear the entire burden of taking the actions they took.  This is not how 
the Union should operate.  The Union should take responsibility for its errors by placing 
its members in the position they would have been in absent the UAW’s errors.  Appellants 
ask this body to require the UAW to do so. 

 
Contrary to the UAW’s claim, Appellants are not arguing that whenever there is a 

dispute concerning whether an appellant was accurately informed of  his or her appeal 
rights, that dispute should be resolved in the appellant’s favor.  Appellants ask for no such 
general rule to be imposed.  They only ask that in this case, when the entire course of 
events was triggered by the UAW’s own wrongdoing, and when there is, as the UAW 
acknowledges, “mixed” evidence, the Appellants should be given the benefit of the doubt 
on the timeliness issue and should be permitted to process their appeal on its merits.  
Appellants are not asking that the time limits be eliminated; only that the discretion given 
to the President to waive time limits be utilized in this case so that justice is done for all 
involved.  The President has the authority to issue a waiver for a reason, and the reason 
is to correct manifest injustices, to account for human error, and to give the UAW leeway 
in cases such as this.  The waiver was put in place for situations like this, and it should 
be used in this case.  The PRB should hold that the President’s failure to employ his 
waiver authority in this case was unreasonable and order the President to permit 
Appellants’ appeal to be heard on its merits. 

 
DISCUSSION 

 
 Article 33 of the UAW International Constitution provides a mechanism for 
members to appeal actions or decisions made by officers or representatives of the 
International Union or a Local Union, or the failure or refusal of such persons to act.  This 
includes the right to appeal the decision to withdraw or settle a member’s grievance.  The 
PRB has explained that: 
 

“The appellate procedures described in Article 33 are an essential part of 
the UAW’s protection of its members’ right to fair representation by their 
elected representatives.  The Democratic Practices section of the Ethical 
Practices Codes specifically identifies the union’s appellate procedure as 
the fundamental mechanism for protecting the rights of union members.” 

 
Anderson v. UAW Agricultural Implements Department, PRB Case No. 1736, p. 13 (June 
24, 2016). 
 
 Article 33 sets forth the procedure to be followed in order to initiate and process 
an appeal.  This procedure includes certain time limits.  The time limit for initiating an 
appeal is set forth in Article 33, §4(c).  In the case of an appeal from the decision of an 
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International Representative, the time limit to file an appeal is 30 days.  Article 33, §4(b) 
specifies how the time limit should be calculated: 
 

“(b) CALCULATION OF TIME.  The time limits of Section 4(c) of this 
Article begin to run from the time appellant first became aware, or 
reasonably should have become aware, of the alleged action or decision 
appealed.” 
   

In cases where a member fails to make a timely appeal, Article 33, §4(d) provides that an 
extension of time may be requested from the International President: 
 

“(d) EXTENSIONS OF TIME.  In the case of an appeal to a Local Union, 
Amalgamated Local Union, or other subordinate body, or in the case of an 
appeal to the International Executive Board or Convention Appeals 
Committee, the International President may waive the time for filing the 
appeal if warranted by the circumstances.” 

 
 In this case, Appellants acknowledge that they did not file an appeal within 30 days 
of when they first became aware that their grievances had been withdrawn by 
International Representative Davis.90  As a result, they recognize that the International 
President must grant a request for a waiver of time limits in order for them to proceed with 
an appeal under Article 33.   
 
 The PRB has dealt with the waiver of time limits under Article 33, §4(d) in prior 
decisions.  In Reighard v. International Union, UAW (“Reighard I”), 13 PRB 285 (2006), 
the Board rejected the position that the International President’s decision to grant or 
withhold a waiver of time limits is not subject to review by the IEB and, subsequently, 
appeal to the PRB.  Following the PRB’s decision in Reighard I, the President still refused 
to submit his waiver decision to the IEB for review.  The PRB found that the President 
could not insulate his decision from review in this manner and assumed appellate 
jurisdiction.  In so doing, however, the PRB explained the nature of its jurisdiction: 
 

“Our assumption of jurisdiction does not entirely address the International 
Union’s error, however, for the Constitution gives the IEB the authority to 
rescind or overrule the President.  The Public Review Board has no 
Constitutional authority to waive time limits on appeals to the IEB, nor can 
we revoke or rescind a decision by the President not to waive time limits.  
Our jurisdiction is limited to the question whether the decision amounted to 
an abuse of [the President’s] discretionary authority.  Were there any 
significant issues in dispute, we would be forced to refer this matter back to 
the IEB and insist that Reighard be given the benefit of review by that body.” 

 

 
90 Record, pp. 30-31. 
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Reighard v. International Union, UAW (“Reighard II”), 13 PRB 289, 294 (2006).  In that 
case, the PRB ultimately determined that the President did not abuse his authority in 
declining to grant Reighard’s request for a waiver.  The Board explained:  
 

“The Union has to be able to regard a case as closed at some point, and 
the Constitutional time limits specify that point.  Only extraordinary 
circumstances can justify setting those limitations aside.”   
 

Reighard II, 13 PRB at 295.   
 
 The PRB also addressed Article 33, §4(d) in Phillips v. UAW National Ford 
Department, 12 PRB 120 (2002).  In that case, the Board made clear that “[o]nly the 
International President may waive the Constitution’s time limits for an appeal to the 
International Executive Board.”  12 PRB at 122.  The Board found that the appellant had 
not alleged “that the President abused his authority in refusing to grant [his] request for 
an extension of time” and that “the record contain[ed] no evidence that would support 
such a claim.”  12 PRB at 123. 
 

Thus, the question before the PRB in this case is whether the International 
President abused his discretion in denying Appellants’ request for a waiver.  Under the 
circumstances presented, the Board concludes that the International President did not.  
As a threshold matter, the Record is clear that the International President’s office afforded 
Appellants a full opportunity to present evidence and argument in support of their waiver 
request.  Although the International Constitution does not require the President to hold a 
hearing in response to a waiver request, the President decided to do so in this case.  In 
addition, Appellants’ counsel submitted extensive legal briefs and supporting 
documentation before and after the hearing, setting forth Appellants’ arguments in favor 
of a waiver.   

 
 Ultimately, the President’s decision to deny a waiver was based upon his 
consideration of the evidence presented.  It cannot be said that his weighing of the 
evidence amounted to an abuse of discretion.  In his decision, the President placed 
primary emphasis on the available “contemporaneous documents,” specifically the 
November 7, 2014 meeting minutes and the Yockey/Epley text exchange, finding that 
these documents “represent the most credible and best evidence of what happened.”91  
This is not an unreasonable approach, especially given the passage of so much time 
since the events in question.92  Based on the minutes, the President concluded that 
Chairman Epley knew that the time for Appellants to file an appeal began when they first 
learned that their grievances had been withdrawn and that he readily advised members 

 
91 Record, p. 204. 
92 In fact, during the October 8, 2018 hearing conducted by the International President’s office, nearly all 
the Appellants who testified indicated that their recollection of events had suffered due to the passage of 
time since they first learned in October or November of 2014 that their grievances had been withdrawn.  
See, e.g., Record, pp. 332, 359-360, 379, 396. 
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regarding their appeal rights.93  As for the text messages, the President found no 
indication that Epley misrepresented the appeal process and instead gave sound advice 
that the Local could advance Appellants’ concerns through the collective bargaining 
process.   
 
 The President weighed this documentary evidence against Appellants’ hearing 
testimony and their prior statements and testimony during the course of the litigation.  He 
found that many of the Appellants had contradicted their own prior statements or the 
statements of other Appellants.  For example, the President noted that Yockey stated in 
his interrogatory answers that Epley told him “we were past the time to file an appeal and 
we should get a lawyer.”  In contrast, during his deposition, Yockey stated: “Nobody ever 
told me about an appeal. . . .  I didn’t know anything about an appeal.”94  The President 
also cited several other examples, such as the testimony of Jan Brockert: 
 

“Jan Bockert’s interrogatory answers state, ‘I had heard that we could not 
appeal because the statute of limitations had passed and the union told us 
we could not appeal.’  At the hearing Bockert said that she had heard this 
from Sawaya and did not talk directly with Epley.  Sawaya, however, 
specifically stated that he did not discuss the appeal process with Epley.”95 
 

The President also pointed out that only nine Appellants testified during the hearing, 
meaning that only one-third of those requesting a waiver had offered any explanation for 
their failure to file a timely appeal.  In addition, the President gave weight to the fact that 
Appellants did not allege that Epley misrepresented their appeal rights in the initial 
complaint filed in their lawsuit.  Instead, at that point, they claimed that Union officials had 
misrepresented that their grievances were pending in an effort to cause them to miss the 
time limits for an appeal or a lawsuit.  The President’s analysis of Appellants’ testimony 
does not constitute an abuse of discretion, even if other reasonable conclusions could be 
reached based upon the same evidence. 
 
 The President also did not abuse his authority in finding that familiarity with Article 
33 of the Constitution, which a few Appellants claimed to have, would have prevented the 
misunderstanding upon which Appellants based their waiver claim.  Specifically, he found 
that “no reasonable person – let alone one familiar with Article 33 – would have accepted 
the counter-intuitive assertion that the time for appealing here ran before Grievants 
learned that their grievances were withdrawn.”96  Indeed, the expectation that members 
will be familiar with the Constitutional appeal requirements is consistent with past 
decisions from the PRB.97  It is not unreasonable to assess Appellants’ claims that Epley 

 
93 Appellants have responded that they were not present at the November 7, 2014 membership meeting, 
but this contention misses the mark.  The International President did not rely on the minutes to show that 
Appellants learned of their appeal rights at the meeting, but rather as evidence that Epley understood the 
appeal process correctly and did not hesitate to inform members about their appeal rights. 
94 Record, p. 202. 
95 Record, p. 203. 
96 Record, p. 205. 
97 As the PRB has observed in the past, “[a] claim of ignorance of the requirements of the Constitution is 
not a satisfactory excuse for a failure to abide by its requirements.” Phillips v. UAW National Ford 



PRB CASE NO. 1807  Page 25. 
 
mislead them in light of how a member reasonably familiar with the Constitution would 
have responded to the same alleged misrepresentations. 
 
 In their appeal to the PRB, Appellants raise a host of arguments in support of their 
waiver request, but none of their challenges establish that the International President 
abused his discretion.98  One of Appellants’ primary contentions is that the International 
President failed to give due regard to the Union’s initial error in failing to notify the 
Grievants for over nine months that their grievances had been withdrawn.  They contend 
that this delay sowed confusion and mistrust.  They also assert that they would have 
faced the obstacle of establishing that their appeal was timely given the lapse of time 
following the decision to withdraw their grievance.   
 

Although the Union’s failure to give prompt notice is certainly unfortunate, none of 
these contentions persuade us that the International President abused his authority in this 
case.  Article 33, §4(b) provides that the appeal time limits “begin to run from the time 
appellant first becomes aware, or reasonably should have become aware, of the alleged 
action or decision appealed.”  This provision is specifically intended to protect a member’s 
appeal rights in cases where there is a delay between the action appealed and the Union’s 
notice to the member.  In terms of establishing timeliness, an appellant is generally 
expected to demonstrate that his or her appeal was timely filed.  This is not regarded as 
an unfair requirement.  Moreover, under the circumstances of this case, it does not appear 
that establishing timeliness would have posed any particular difficulty since no party has 
denied that the notice to Appellants was delayed. 

 
Appellants also argue that the President should not have endeavored to resolve 

the factual conflicts regarding Chairman Epley’s representations to them.  According to 
Appellants, they should have been afforded the benefit of the doubt that they failed to file 
an appeal in reliance on statements made by Epley.  They have cited the PRB’s decision 
in Pedersen v. International Executive Board, UAW, 13 PRB 824, 828 (2008) in support 
of this proposition.  We do not find that the President abused his discretion by ultimately 
resolving disputed facts following a hearing and extensive briefing on those facts.  Article 
33, §4(d) states that the President may grant a waiver “if warranted by the circumstances.”  
Based on this language, it is reasonable for the President to make a factual determination 
regarding the circumstances surrounding a waiver request based upon the evidence 
presented.  Appellants’ reliance on our prior case is also misplaced.  Pedersen did not 
involve a request for waiver.  Moreover, in that case, the PRB held that the member 
should be given “the benefit of the doubt” because he had produced substantial and 
largely unrebutted evidence that he filed a timely appeal.  13 PRB at 828. 

 
 

Department, 12 PRB 120, 122 (2002).  Instead, appellants have a “responsibility to learn [the Constitutional 
appeal] requirements and follow them.” Flores, et al. v. International Executive Board, 13 PRB 465, 470 
(2007). 
98 The Appellants questioned Epley’s testimony at the hearing which contradicted important aspects of their 
testimony, and argued that his testimony should not be given more weight than theirs.  The International 
President did not give more weight to Epley’s testimony.  Rather, in weighing the conflicting testimony, he 
relied on contemporaneous written evidence, namely the meeting minutes of November 7, 2014 and the 
October 29, 2014 exchange of text messages between Epley and Yockey. 
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Appellants further argue that their lack of knowledge or understanding regarding 
the Constitutional appeal process should be excused because they were entitled to rely 
on the advice of Epley, their Union representative.99   At oral argument, Appellants 
asserted that they are rank-and-file members who are not versed in reading legal 
documents.  They also contended that the Constitution is difficult to understand.  They 
cite the PRB’s decision in Radtke v. UAW-Chrysler Department, PRB Case No. 1769, p. 
18 (Jan. 22, 2018) as establishing an entitlement to rely on the advice of representatives 
regarding the appeal process, even if ultimately incorrect.  These arguments are 
unavailing. 

 
As the International Union noted in response during oral argument, the Article 33 

appeal process is used frequently by rank-and-file members.  It was represented that 
approximately 140 appeals are handled at the International level each year.  The vast 
majority of the PRB’s appeals fall under Article 33.  We commonly see rank-and-file 
members who show considerable understanding of the appeal process and use it without 
the need for legal representation or other assistance to obtain review of decisions 
impacting them.  Our decision is Radtke is also distinguishable from this case.  That case 
did not involve a waiver request.  More significantly, Radtke did not seek to excuse a lack 
of knowledge or understanding of the appeal process.  Instead, she argued persuasively 
that she relied on the actions of her Union representatives in filing a second grievance 
after her first grievance was withdrawn.  Under the circumstances, the PRB found that 
she had no reason to believe that a final decision had been made with respect to the 
propriety of her discharge.  Here, in contrast, Appellants knew that their grievances were 
withdrawn by early November 2014 at the latest. 

 
In support of their waiver request, Appellants also claim that their grievances are 

meritorious, as evidenced primarily by the fact that the Union pursued their claims all the 
way through Step 4.5 of the grievance process.  During oral argument, the Board 
questioned the International Union regarding the role, if any, that an evaluation of a 
grievance’s merit has on the President’s waiver decision.  The International Union 
explained that the President’s waiver analysis generally does not include an investigation 
into the underlying merits of an appellant’s claim.  However, the International 
acknowledged the possibility that in a rare case the merits of a claim might be so manifest 
and strong as to warrant granting a waiver.  The International concluded that this was not 
such a case, and the International President did not review the merits in making his waiver 
determination.   

 
Although the PRB generally prefers to decide cases on the merits whenever 

possible, we cannot say that the President’s failure to consider the merits in the waiver 
context amounts to an abuse of discretion.  We also note that in our experience the fact 
that the Union pursues a grievance through many steps of the process does not 
necessarily imply that there is a strong contractual basis for the claim.  Although such 

 
99 During oral argument, Appellants incorrectly stated that it is necessary to have a Union representative 
file an appeal.  There is no such requirement under the International Constitution.  A member may, and 
generally does, file an appeal on his or her own behalf. 
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pursuit often reflects the Union’s belief in the strength of its claim, at times tactical or 
practical considerations may prompt the Union to advance a grievance claim even though 
it is ultimately determined to lack sufficient merit to proceed to arbitration. 

 
Lastly, Appellants have relied upon the decision issued by the Sixth Circuit Court 

of Appeals to support their waiver request.  At oral argument, the International Union 
explained that it did not view the Sixth Circuit decision as making a factual finding that 
Appellants were misled regarding their appeal rights, but conceded that the Sixth Circuit 
appeared to issue a pointed invitation to the Union to grant a waiver in this matter.  Having 
found that Chairman Epley did not mislead Appellants, however, the International 
President concluded that the circumstances did not warrant a waiver of the time limits.  
Even Appellants acknowledge that the President was not bound by the Sixth Circuit 
decision to issue a waiver, describing the decision as “persuasive authority” during oral 
argument.  In the Board’s view, it was not an abuse of discretion to decline to follow the 
appeals court’s suggestion in these circumstances.  

 
The decision of the IEB is affirmed.  
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